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Litigation  on  behalf  of  exceptional  children  in  the  early  1970s 
resulted  in  the  expansion  and  implementation  of  programs  for  these 
children  in  the  public  schools.  Even  after  this  litigation  and  the 
resultant  legislation,  an  estimated  60  percent  of  these  children  were 
still  without  services  by  1975.  The  limited  progress  made  in  this 
area  is  traceable  to  the  judicial  precedent  defining  the  relation- 
ship between  the  state  and  the  exceptional  child.  The  development 
of  this  relationship  through  the  judicial  interpretation  of  the  state's 
power  under  parens  patriae  and  police  power  with  respect  to  compulsory 
education  is  the  focus  of  this  study, 

Historically,  parents  have  exercised  control  over  the  education 
of  their  children  with  little  or  no  state  involvement.  With  emergence 
of  the  United  States  and  its  new  republican  ideals  dependent  on  an 
educated  citizenry  for  its  survival,  the  state  was  required  to  assume 
a more  dominant  role  in  education.  The  assumption  of  this  increased 
role  was  justified  under  the  parens  patriae  and  police  power  doc- 
trines. Parens  patriae  justified  the  intervention  of  the  state  in 
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behalf  of  the  child  and  police  power  justified  such  intervention  in 
behalf  of  the  commonwealth.  However s until  recently,  the  exercise  of 
police  power  took  precedence  over  the  exercise  of  parens  patriae  where 
a conflict  existed,  thus  justifying  the  exclusion  of  certain  classes 
of  students,  one  of  which  was  exceptional  children. 

Increased  judicial  recognition  of  the  rights  of  students  has 
forced  the  state  to  exercise  its  assumed  parens  patriae  power  to  pro- 
tect these  children.  Advocates  for  exceptional  children  have  been 
successful  in  forcing  the  state  to  exercise  this  parens  patriae  and 
provide  educational  opportunities  for  these  children.  The  extent  of 
these  services  remains  a question,  since  the  courts  have  not  mandated 
that  a minimally  adequate  education  be  provided.  However,  there  is 
still  hope  that  the  Due  Process  procedural  safeguards,  by  forcing 
educators  to  justify  the  placement  of  children  in  programs  suitable 
to  their  needs,  can  go  far  to  improve  the  educational  opportunities 
available  not  only  to  exceptional  children  but  all  children,  both  in 
the  public  schools  and  institutional  settings. 


xix 


CHAPTER  I 


INTRODUCTION 


The  present  stated  public  policy  on  education  is  simply  that, 
"the  public  school  is  to  provide  every  child  with  an  opportunity  for 
a free,  public,  and  appropriate  education."^  This  policy  for  uni- 
versal educational  opportunity  has  deep  roots  in  the  processes  which 
form  the  bases  of  the  system  of  democratic  government  in  the  United 
States.  America's  belief  in  universal  educational  opportunity  was 
summarized  by  Chief  Justice  Warren  in  Brown  v.  Board  of  Education 
of  Topeka  as  follows: 

Today,  education  is  perhaps  the  most  important 
function  of  state  and  local  governments.  . . . 

It  is  the  very  foundation  of  good  citizenship. 

Today,  it  is  a principal  instrument  in  awakening 
the  child  to  cultural  values,  in  preparing  him 
for  later  professional  training,  and  in  helping 
him  to  adjust  normally  to  his  environment.  In 
these  days,  it  is  doubtful  that  any  child  may 
reasonably  be  expected  to  succeed  in  life  if  he 
is  denied  the  opportunity.  Such  ari  opportunity, 
where  the  state  has  undertaken  to  provide  it, 
is  a right  which  must  be  made  available  to  all 
on  equal  terms. 2 

Equal  educational  opportunities  must  be  made  available  to  all 
children.  Without  these  opportunities,  children  cannot  hope  to 


^A.  Abeson,  N.  Bolick,  & J.  Hass,  A Primer  on  Due  Process: 
Education  Decisions  for  Handicapped  Children  2 (197 3) . 

^Brown  v.  Board  of  Education  of  Topeka,  347  U.S.  483,  493, 
74  S.Ct.  686  (1954).  [Hereinafter  cited  as  Brown] 
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succeed  in  a complex,  rapidly  changing  technological  society  like 
that  of  the  United  States.  Education  is  necessary  to  ensure  that 
each  child  becomes  a productive,  participating  member  of  society. 
Thus,  the  provision  of  educational  opportunities  is  a vital  function 
of  state  and  local  governments. 

Exceptional  children  have  additional  problems  and  debilitating 
conditions  with  which  to  deal  before  their  adjustment  to  and  partic- 
ipation in  society  can  be  facilitated.  They  need  special  educational 
services  different  from  those  offered  to  "normal"  children.  The 
provision  of  these  special  educational  services  is  essential  for 
these  children  if  they  are  going  to  succeed  in  society  and  become 
productive  citizens,  rather  than  non-productive  wards  of  the  state. 
Thus,  the  state  has  a vested  interest  in  promoting  the  successful 
education  of  these  children. 

However,  the  state  has  traditionally  left  the  education  and 
training  of  exceptional  children  to  their  parents > who  have,  in 
most  cases,  accepted  the  responsibility. 3’4  In  the  past  the  courts 
have  upheld  the  right  of  the  state  to  exclude  these  children  for 
the  "general  welfare."3 


3W.  McLure,  R.  Burnham,  & R.  Henderson,  Special  Education: 

Needs,  Costs,  Methods  of  Financing  3 (1975);  F.  Hewett  & S.  Forness, 
Education  of  Exceptional  Children  1,  pp.  9-55  (1974). 

^Many  parents  have  either  insisted  that  their  exceptional  child 
receive  instruction  in  the  regular  classroom  or  have  withdrawn  their 
child  from  school  because  of  the  lack  of  recognition  of  the  child's 
deficiency,  a fear  of  stigma  attached  to  children  who  are  "differ- 
ent," or  a fear  of  unjust  classification.  A.  Flowers  & E.  Bolmeier, 
Law  and  Pupil  Control  115(1964). 

3State  ex  rel . Beattie  v.  Board  of  Education,  169  Wis.  231, 

172  N.W.  153  (1919). 
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Prior  to  the  1950s,  public  school  educators  excluded  certain 
children  from  public  school  if  they  believed  that  a particular 
child's  presence  was  harmful  to  the  best  interest  of  the  school, 
or  if  they  felt  that  the  child  could  not  benefit  from  an  education. ^ 
During  the  same  period  of  time  the  courts  displayed  a laissez-faire 
attitude  toward  schools  which  was  expressed  by  the  phrase,  "leaving 
education  to  the  educators. As  a result  of  the  disinterested, 
hands-off  attitude  of  the  courts,  a body  of  state  laws  developed 
which  "permitted  state  and  local  educational  policies  and  practices 
that  failed  to  meet  minimum  constitutional  requirements  under  the 

O 

First  and  Fourteenth  Amendments."  Federal  activity  during  this 
time  was  nominal. 

The  1950s  brought  in  a new  attitude.  With  Brown , the  courts 
expanded  their  ideal  that  educational  policies  and  practices  must 
meet  constitutional  requirements  of  the  First  and  Fourteenth 
Amendments  in  the  United  States. 

The  new  attitude  of  the  courts  opened  the  way  for  judicial 
challenges  Gf  the  policies  and  practices  concerning  special  education. 
During  the  early  1970s,  the  courts  were  inundated  with  litigation 


^G.  Collins  & E.  Singletary,  "Case  Law  and  the  Education  of  the 
Handicapped,"  3 F.E.R.D.C.  Bulletin  3-4  (Summer,  1973). 

^J.  Hogan,  The  Schools,  the  Courts,  and  the  Public  Wealth  8 
(1974). 

8Ibid. 

Q 

Supra  note  2. 

10 

J.  Hogan,  supra  note  7. 
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concerning  the  government's  responsibility  to  exceptional  children. 
This  litigation  focused  on  the  children's  attendance  at  publicly 
supported  schools,  their  treatment  while  in  institutions,  and  their 
proper  classification  and  placement.^ 

Despite  the  proliferation  of  litigation  and  the  resultant  man- 
datory legislation  in  the  majority  of  the  states  in  the  early  1970s, 
an  estimated  60  percent  of  exceptional  children  are  not  receiving 
needed  services,  public  or  private. This  estimate  means  that 
approximately  four  million  children  are  not  being  provided  equal 
educational  opportunities,  which  is  contradictory  to  the  public 
policy  expressed  by  Justice  Warren  in  Brown. 

The  earlier  attitude  of  the  courts  has  been  one  of  the  many 
factors  which  have  contributed  to  the  lack  of  services  for  excep- 
tional children.  This  attitude  is  reflected  by  the  judicial  prece- 
dent that  has  traditionally  placed  the  interest  for  the  public 
welfare  before  that  of  the  child.  A study  of  judicial  precedent 
concerning  the  police  power  and  parens  patriae,  first  in  relation 
tc  children  in  general,  and  then  more  specifically  to  exceptional 
children,  should  help  provide  an  answer  to  the  question,  How  have 
the  courts  helped  or  hindered  the  evolving  relationship  between  the 
state  and  the  exceptional  children?  This  study  is  an  exploration 
of  the  historical  judicial  precedent  and  how  it  helped  shape  the 


^A.  Abeson,  Legal  Change  for  the  Handicapped  Through  Litiga- 
tion 1 (1973/. 

12S.  Herr,  "Retarded  Children  and  the  Law:  Enforcing  the 

Constitutional  Rights  of  the  Mentally  Retarded,"  23  Syr.L.Rev. 
995-1019;  M.  Thomas, "Fiscal  Feasibility  of  Providing  Services  for 
Exceptional  Children,"  1 J. Ed. Fin.  103  (Summer,  1976). 
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policies  concerning  the  education  of  exceptional  children. 

The  Problem 

Statement  of  the  Problem 

The  purpose  of  this  study  is  to  document  and  analyze  how  judicial 
precedent  has  been  instrumental  in  defining  the  relationship  which  has 
evolved  between  the  state  and  the  exceptional  child.  More  specifi- 
cally, the  aim  of  this  study  is  to  explore  the  judicial  precedent 
for  the  purpose  of  analyzing  how  the  police  power  of  the  state,  the 
parens  patriae  doctrine,  and  the  constitutional  limitations  imposed 
on  states  have  influenced  the  state's  relationship  to  the  exceptional 
child. 

Delimitations 

1.  The  search  for  relevant  cases  is  confined  to  locating  cases 
by  means  of  the  descriptive-word  method  of  legal  research,  the  case 
method  of  legal  research,  the  topic  method  of  legal  research,  and  the 
definitions  method  of  legal  research. 

2.  This  study  is  not  concerned  with  cases  in  which  the  basic 
legal  issue  is  race. 

Li  mi tations 

Stare  decisis,  "let  the  decision  stand,"  pertains  if  court  de- 
cisions are  cited  in  judicial  districts  other  than  the  district  of 
adjudication;  however,  these  decisions  are  not  controlling  precedent 
unless  decided  by  a superior  court  in  the  same  jurisdiction.  There- 
fore, federal  cases,  with  the  exception  of  Supreme  Court  cases,, 
control  precedent  for  the  district  in  which  they  were  litigated, 
but  such  precedents  are  not  binding  on  other  jurisdictions.  In  this 
regard,  the  researcher  exercised  caution  in  generalizing  judicial 
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precedent  between  districts. 

Justification  of  the  Study 

The  public  policy  on  education  for  the  1970s  emphasized  universal 
equal  education  opportunity.  This  concept  has  not  always  been  applied 
to  exceptional  children. 

Since  Brown , a new  judicial  function  has  emerged.  ^ This  func- 
tion involves  the  supervision  of  schools  by  the  courts  to  assure  that 
constitutional  requirements  of  the  First  and  Fourteenth  Amendments 
of  the  United  States  Constitution  are  met.  This  enlargement  of 
the  role  of  the  court  in  the  determination  of  the  scope  of  education 
was  the  result  of  the  changing  civil  liberties  beliefs  and  attitudes 
expressed  by  the  egalitarian  revolution.'5  The  courts  assumed  a 
more  prominent  role  in  ensuring  that  the  constitutional  rights  of  the 
individual  were  protected  and  balanced  against  the  interests  of  the 
state.  This  increasing  reliance  on  the  federal  judiciary  was  indi- 
cative of  the  growing  public  dissatisfaction  with  the  efforts  of 
educators  and  legislative  bodies  to  effect  reform  in  public  educa- 
tion.1*® 

The  entry  of  the  judiciary  into  education  seemed  to  indicate  that 
massive  reform  was  going  to  be  initiated.  Court  decisions  concerning 


^ %upra  note  2. 

^J.  Hogan,  supra  note  7,  at  9. 

15 

E.  Morphet,  R.  Johns,  & T.  Reller,  Educational  Organization  anjd 
Administration:  Concepts,  Practices  arid  Issues  (3rd  ed. ) 4 7 (19747! 

16J.  Hogan,  supra  note  7,  at  12;  M.  McCarthy,  A Review  oF  Judi- 
cial Precedent  Concerning  an  Individual's  Right  to  a Public  Education 
under  the  United  States  Constitution  (doctoral  dissertation.  Univer- 
sity of  Florida,  1975)  at  4. 
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exceptional  children  extended  the  concept  of  equal  educational  oppor- 
tunities to  these  children  and  provided  the  impetus  for  a rapid 
growth  in  educational  programs  for  them.*7 

The  lack  of  a Supreme  Court  ruling  concerning  the  rights  of 
exceptional  children  has  increased  the  uncertainty  of  the  existing 
relationship  between  the  state  and  these  exceptional  children. 

The  major  decisions  which  extended  the  educational  opportunity  of 
exceptional  children  have  been  lower  court  decisions.  In  addition, 
these  lower  court  decisions  have  not  been  definitive  rulings.  They 
have  been  adjudicated  by  consent  agreements  between  the  state  and 
the  parent  organizations  for  the  exceptional  children.  Thus,  the 
court  has  not  made  a ruling  for  which  there  is  definite  precedent. 

Many  states  have  initiated  litigation  in  this  area  as  a result 
of  the  landmark  cases.  Yet,  as  of  1973,  forty-five  states  continued 
to  have  statutes  which  allowed  school  authorities  to  exclude  children 
from  educational  opportunity.^ 

It  is  important  that  all  of  the  judicial  precedents  which  have 
played  a role  in  defining  the  relationship  between  the  state  and  the 
exceptional  child  be  studied  as  a basis  for  understanding  the  present- 
status.  Exceptional  child  advocacy  by  writers  such  as  Abeson  and 
Gilhool  emphasized  the  positive  landmark  decisions  by  their  discus- 
sions about  the  educational  opportunities  for  exceptional  children, 
but  largely  ignored  earlier  decisions  which  reached  contradi ctory 


See  Mills  v.  Board  of  Education  of  District  of  Columbia,  348 
F.Supp.  866  (D.D.C.  1972);  Pennsylvania  Association  for  Retarded 
Children  v.  Commonwealth  of  Pennsylvania,  343  F.Supp.  279  (E.D.Pa. 
1972). 

1 8 

A.  Abeson,  supra  note  11,  at  5. 
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results.19’20  Yet,  these  earlier  decisions  still  have  a prevailing 
influence  on  the  educational  programs  for  exceptional  children. 

The  documentation  and  analysis  of  judicial  precedent  concerning 
the  exceptional  child  is  necessary  to  the  understanding  of  how  and 
why  differing  relationships  between  the  state  and  the  exceptional 
child  have  evolved.  It  is  important  for  educators  to  be  aware  of 
the  legal  mandates  as  expressed  in  judicial  precedent,  so  that  they 
can  plan  judicially  sound  educational  programs  for  exceptional 
children. 


Definitions  of  Terms 

Case  method  of  legal  research.  The  case  method  of  legal  re- 
search is  a technique  used  when  the  name  of  an  applicable  case  is 
known.  The  case  name  is  used  to  locate  the  citation  in  a treatise, 
an  encyclopedia,  a casebook,  or  an  annotated  report.21 

Compelling  state  interest  test  The  compelling  state  interest 
test  is  a standard  which  requires  that  the  "classification  based  on 
suspect  criteria  be  supported  by  a compelling  state  interest,"  and 
that  a statutory  classification  is  subject  to  a compelling  state 
interest  test  if  the  result  of  the  classification  touches  on  a funda- 
mental right,  regardless  of  the  basis  of  classification."22  If  the 
compelling  state  interest  test  is  invoked,  strict  scrutiny  shifts 

19See  A.  Abeson,  supra  notes  1 and  11. 

20 

T.  Gilhool,  "Education:  An  Inalienable  Right,"  39  Excep 

Child.  597  (1973).  

21 

E.  Pollack,  Fundamentals  of  Legal  Research  18  (1969). 

22 

-J.  Hogan,  "Obtaining  an  Education  as  a Riqht  of  the  People," 

3 NOLPE  Sch.L.J.  24  (1973).  ' 
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the  burden  of  proof  to  the  state  to  show  that  the  practice  is  neces- 
sary to  achieve  the  purpose  of  the  state. 

Compulsory  education.  Compulsory  education  is  "such  education 
as  a parent  of  a child  is  required  to  provide  for  the  child. "23 
Compulsory,  as  a legal  term,  means  "coerced  by  legal  process  or  by 
force  of  statute";24  thus,  compulsory  education  is  the  education 
coerced  by  legal  process  or  by  force  of  statute. 

Definition  method  of  legal  research.  The  definition  method 
of  legal  research  is  a technique  used  only  when  the  solution  of  a 
legal  problem  depends  in  whole  or  in  part  on  the  meaning  of  a legal 
or  non- legal  phrase  or  word.  The  phrase  or  word  is  sought  in  pub- 
lications giving  references  to  court  decisions  which  have  defined 

pc 

the  phrase  or  word. 

Descriptive  word  or  fact  method  of  legal  research.  The  descrip- 
tive word  method  of  legal  research  is  a technique  by  which  references 
which  provide  cases  or  discussions  in  point  may  be  found  under  the 
appropriate  factual  headings  of  a descriptive  word  index  to  a legal 
digest  or  to  the  index  of  a legal  encyclopedia.26 

Equal  protection  of  the  laws.  Equal  protection  of  the  laws  is 
defined  as  a: 

guaranty  under  the  Fourteenth  Amendment  of  the 
United  States  Constitution  that  no  person  or 

23 

J.  Ballentine,  Ball  entire's  Law  Dictionary  with  Pronunciations 
(3rd  ed.)  236  (1969).  

24H.  Black,  Black's  Law  Dictionary  (4th  rev.  ed. ) 359  (1968). 

9C  •* 

"-JE.  Po'lack,  supra  note  21. 

26E.  Pollack,  supra  note  21,  at  17. 
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class  or  persons  shall  be  denied  the  same 
protection  of  the  law  enjoyed  by  other  persons 
or  other  classes  under  like  circumstances,  in 
their  lives,  liberty,  property,  and  pursuit 
of  happiness.^ 

Shannon  added  that  equal  protection  requires  "all  people  being 
treated  by  law  in  the  same  manner,  unless  a strong  showing  can  be 
made  that  differential  treatment  is  justified  to  achieve  a valid 
and  significant  goal  of  the  State."28 

Exceptional  children.  An  exceptional  child  is  defined  as: 

[A  child]  who  deviates  from  the  normal  or 
average  child  (1)  in  mental  characteristics, 

(2)  sensory  abilities,  (3)  in  neuromuscular 
or  physical  characteristics,  (4)  in  social 
or  emotional  behavior,  (5)  in  communication 
abilities,  or  (6)  in  multiple  handicaps  to 
such  an  extent  that  he  requires  modification 
of  school  practices,  or  special  educational 
services,  in  order  to  develop  to  his  maximum 
capacity. 

Fundamental  interest.  A fundamental  interest  is  composed  of: 

The  inherent  rights  common  to  all  citizens 
among  which  are  the  right  to  personal  liberty 
and  property,  the  right  to  free  access  to  the 
courts  of  justice,  the  right  to  due  process 
and  to  equal  protection  of  the  laws,  and  the 
right  to  such  other  immunities  as  are  indis- 
pensible  to  a free  government. 88 

judicial  precedent.  Judicial  precedent,  as  defined  in  Alexander, 
Corns,  and  McCann,  is  the: 


27j. 


Bal lentine,  supra  note  23,  at  409. 


28T. 

and  School 
1 (1973). 


30j. 


Shannon,  "Chief  Justice  Wright,  the  California  Supreme  Court, 
M nance:  Has  the  Fourteenth  Done  It  Again?"  3 NOLPE  Sch.L.J. 

Educating  Exceptional  Children  (2nd  ed.)  4 (1972). 
Ballentine,  supra  note  23,  at  508. 
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reliance  on  past  court  decisions  which  reflect 
the  historical  development  of  legal  controversies. 
Precedents  established  in  past  cases  form  the 
groundwork  for  decisions  in  the  future.  . . the 
rule  of  stare  decisis,  "let  the  decision  stand," 
prevails  and  past  decisions  are  generally  consid- 
ered to  be  binding  on  subsequent  cases  which  have 
the  same  or  substantially  the  same  factual 
situations. 31 


Parens  patriae.  Parens  patriae  is  "the  parent  of  the  country 

doctrine  that  all  orphans,  dependent  children,  and  incompetent 

persons  are  within  the  special  protection  and  under  the  control 

of  the  state."32  This  doctrine  refers  "to  the  sovereign  [in  the 

United  States,  the  state]  power  of  guardianship  over  persons  under 

disability,  such  as  minors  and  insane  and  incompetent  people. "33 

Police  power.  The  police  power  of  the  state  is: 

the  power  vested  in  the  legislature  to  make, 
ordain,  and  establish  all  manner  of  whole- 
some and  reasonable  laws,  statutes  and 
ordinances.  . . not  repugnant  to  the  consti- 
tution, as  they  may  judge  to  be  for  the  good 
and  welfare  of  the  commonwealth,  and  of  the 
subjects  of  the  same.34 

Procedural  due  process.  Procedural  due  process  is  the  regular 
course  of  administration  of  justice  through  the  courts  according 
to  those  rules  and  principles  which  have  been  established  for 
the  enforcement  and  protection  of  private  rights.  The  essential 


31 

„ K\  Alexander,  R.  Corns,  & W.  McCann,  Public  School  Law 
Cases  and  Materials  4 (1969). 

32 


33 

34 


"J.  Ballentine,  supra  note  23,  at  911 
H.  Black,  supra  note  24,  at  1269. 

H.  Black,  supra  note  24,  at  1317. 
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elements  of  due  process  are  notice  of  charges,  the  opportunity  to 

35 

be  heard,  and  an  impartial  tribunal. 

Rational  basis  test.  The  rational  basis  test  is  the  traditional 
standard  of  reasonableness  used  by  the  court  which  requires  that  "the 
person  who  attacks  the  educational  practices  bears  the  burden  of 
proving  that  it  is  arbitrary,  capricious,  or  unreasonable."* * 3® 

The  state.  The  state  refers  to  the  government,  and  more  speci- 
fically its  agencies,  which  are  responsible  for  the  provision  of  edu- 
cational services. 

Substantive  due  process.  Substantive  due  process  is  a pro- 
tection against  arbitrary  legislation  which  requires  that,  "if  a 
state  is  going  to  deprive  a person  of  his  life,  liberty,  and  prop- 
erty, the  state  must  have  a valid  objective  and  the  means  used  must 
be  reasonably  calculated  to  achieve  the  objective. "37 

Treatment  in  state-supported  institutions.  Treatment  in  state- 
supported  institutions  refers  to  the  type  of  care  and  habilitation 
afforded  to  persons  involuntarily  committed  to  state-supported 
residential  facilities. 

Topic  or  analytic  method  of  legal  research.  The  topic  method 
of  legal  research  is  a technique  by  which  the  legal  problem  is 
approached  "by  analyzing  the  law  and  using  a topical  outline  to 


35 

J.  Ballentine,  supra  note  23,  at  1000;  H.  Black,  supra  note 
24,  at  590. 

3®J,  Hogan,  supra  note  22,  at  23. 

3/K.  Alexander,  R.  Corns,  & W McCann,  supra  note  31,  at  540. 
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find  the  appropriate  sub-division  under  which  the  material  appears."30 
Procedures  and  Sources  of  Data 

The  basic  research  used  in  this  study  was  historical.  Once  the 
problem  was  stated,  the  process  of  historical  research  involved  two 
important  steps,  data  collection  and  data  interpretation.30  The 
first  step,  data  collection,  sought  to  identify,  consider,  and  report 
all  of  the  historical  information  relevant  to  the  problem.40  Histor- 
ical information  did  not  become  data  until  it  was  placed  into  some 
context  relevant  to  the  problem. 4^  The  process  of  historical  research 
was  a more  complex  task  than  locating  information. 

The  second  step,  data  interpretation,  "searches  for  causes  and 
explanations  and  interpretation  of  the  total  set  of  data,"42  and 
suggests  implications  for  the  present  and  future.  In  the  social 
disciplines,  such  as  education,  historical  research  seeks  to  under- 
stand the  forces  which  have  shaped  events  and  determined  policies.43 

The  data  collection  step  of  this  study  involved  searching  the 
judicial  precedents  which  document  the  changing  relationship  between 
the  state  and  the  exceptional  child.  The  search  included  all  rele- 
vant cases  in  Anglo-American  jurisprudence. 


38 

39 


E.  Pollack,  supra  note  21,  at  17. 


D.  Fox,  The  Research  Process  in  Education  416  (1969). 
40Id.  at  422. 

41 1_d.  at  407. 

42Id.  at  411. 

43Id.  at  420. 
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The  following  methods  of  legal  research  were  used  to  locate 
relevant  court  cases;  the  descriptive  word  or  fact  method,  the 
topic  or  analytic  method,  the  case  method,  and  the  definition 
method. ^4  The  legal  card  catalog,  the  legal  periodicals,  the 
American  Digest  system.  Shepherd's  Citations,  American  Law  Reports, 
American  Jurisprudence,  and  Corpus  Juris  Secundum  were  then  used 
to  locate  cases. 

The  data  interpretation  step  analyzed  the  judicial  precedent 
in  order  to  understand  and  explain  the  present  relationship  which 
exists  between  the  state  and  the  exceptional  child.  This  analysis 
and  the  understandings  gained  were  used  to  make  recommendations 
for  future  administrative  action  based  on  the  existing  relation- 
ship. 


Organization  of  Research  Report 
The  research  study  contains  the  following  chapters: 

Chapter  1:  Overview  of  the  Study  which  includes  the  Statement  of 

the  Problem,  Justification  of  the  Study  and  the  Pro- 
cedures followed. 

Chapter  2:  Parental  Control  of  a Child's  Education. 

Chapter  3:  The  State  Asserts  Control. 

Chapter  4:  The  State  Exercises  Its  Prerogative  Over  Children. 

Chapter  5:  Erosion  of  State  Prerogative. 

Chapter  6:  Exceptional  Children  and  State  Prerogative. 

Chapter  7:  Summary,  Findings,  Conclusions  and  Recommendations. 


44 


E.  Pollack,  supra  note  22,  at  17-18. 


CHAPTER  II 


PARENTAL  CONTROL  OF  A CHILD’S  EDUCATION 


The  role  of  the  state  in  the  education  of  its  children  in  the 
United  States  has  not  always  been  a dominant  one;  rather  the  role 
evolved  from  social  institutions  brought  to  America  by  the  earliest 
settlers.  These  institutions  were  modified  and  interpreted  by  the 
counts  in  the  United  States  to  accommodate  the  uniqueness  of  the 
New  World. 

The  colonists  of  America  had  a choice  of  which  type  of  educa- 
tional plan  they  would  adopt  for  their  new  homeland--the  American 
Indian  idea  of  life  as  education,  or  the  European  model  of  education 
as  separate  schooling.^  They  chose  the  old  European  tradition  of 
separation  of  school  from  life  and  the  highly  selective  curriculum 
that  accompanied  this  type  of  plan.  The  mere  transfer  of  the 
colonist  to  a new  land  did  not  change  the  fact  that  he  was  European.* 2 
Good  commented  that: 

none  of  the  colonists  were  dissatisfied  with  the 
educational  institutions  or  with  the  opportunities 
in  the  institutions  if  they  had  remained  in  Europe. 

They  were  seriously  dissatisfied  with  their  reli- 
gious, political,  and  economic  opportunities,  but 


^H.  Good,  A History  of  American  Education  (2nd  ed.)  4 (1962). 

2 

"A.  Dupuis  & R.  Craig,  American  Education:  Its  Oriqins  and 

Issues  5 (1963). 
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for  the  schools  of  their  mother  country,  they 
expressed  the  sincerest  admiration  by  imitating 
them  and  trying  to  transplant  them  to  American 
soi 1 . 3 

The  English  model  was  the  most  influential,4 5  "Early  America  was. 
a western  offshoot,  of  the  great  inheritance  which  England  had 
received,  cultivated  and  enlarged"  from  the  old  western  civiliza- 
ti ons. 6 

English  tradition  of  parentai  control  over  children  was  also 
brought  with  the  colonists  to  the  New  World.  This  tradition  was 
founded  on  social  legislation  and  English  common  law. 

England  and  Parental  Control  in  Education 
The  family  has  long  been  recognized  as  a natural  unit  of  society, 
the  foundation  upon  which  the  strength  of  both  the  church  and  govern- 
ment rest.  The  father,  as  the  recognized  master  of  his  house,  ruled 
the  family  as  well  as  their  education  in  the  early  homestead.  He  had 
the  right  to  the  custody,  care,  and  education  of  his  children;  a right 
which  he  exercised  because  of  the  natural  love  between  parents  and 
children.6  Parents  and  guardians  for  centuries  have  enforced  their 
desires  for  education  and  discipline  of  their  children,  first  by 


3H.  Good,  A History  of  Western  Education  373  (1947). 

4A.  Dupuis  & R.  Craig,  supra  note  2,  at  15;  H.  Good,  supra  note 
1;  P.  Monroe,  Founding  of  the  American  Public  School  System:  A His- 

ory  of  Education  in  the  United  States  ~4  (19401:  E.  Knight,  Education 
jn  the  United  States  f~3rd  ed. ) 71  (1951);  J.  Wise,  The  Hi storTof 
Education:  An  Analytic  Survey  from  the  Aqe  of  Homer  to  the  Present 

341  (1964).  ' 

5 

H.  Good,  supra  note  1. 

6R.  O'Sullivan,  The  Inheritance  of  the  Common  Law  35,  38  (1950); 
R.  Strahan,  The  Courts  and  the  School  16  (1973). 
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social  customs  and  traditions,  then  by  the  courts. ^ 

Social  Customs  and  Traditions 

The  Renaissance  and  Reformation,  with  their  social  and  intellec- 
tual turbulence,  brought  many  changes  to  the  nature  of  the  English 
family.  Previous  to  this  period,  English  children  had  been  "put  out" 
in  the  house  of  another  family  to  work  as  apprentices,  a holdover 
from  the  older  chivalric  education.8  Parents,  namely  the  father, 
relegated  the  education  of  the  child  to  another  household,  thus, 
exerting  control  over  the  children's  education. 

Developing  concepts  of  childhood  emphasized  the  significance 
of  the  family  in  the  rearing  of  the  children.9  As  a result,  there 
was  an  increase  in  the  "domestic  nurture"  afforded  children.  Elder 
children  of  the  gentry  were  increasingly  kept  at  home  for  their  edu- 
cation, usually  under  the  auspices  of  a tutor  provided  by  the  parents. 
Tradesmen  and  professionals  used  the  home  as  a place  for  systematic 
training  of  a "literary,  religious  or  technical  character."10  Thus, 
the  family  developed  an  increased  responsibility  for  education. 

Increased  familial  responsibility  for  education  was  also  imposed 
by  statutes  which  legally  compelled  households  to  educate  their  youth. 
The  Royal  Injunctions  of  Henry  VIII  in  1536  charged  the  clergy  "to 


^R.  Strahan,  supra  note  6,  at  18. 

O 

L.  Cremin,  American  Education:  The  Colonial  Experience  1 607- 

1783114(1970). 

g 

Childhood,  the  years  between  birth  and  adulthood,  was  a vague 
period  of  time  for  medieval  children,  but  during  the  Renaissance  it 
took  on  more  significance  with  its  own  literature,  activities,  even 
dress,  IcL  at  118. 

10L.  Cremin,  supra  note  8,  at  118. 
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admonish  the  fathers  and  mothers,  masters  and  governors  of  youth, 
being  under  their  care,  to  teach,  or  cause  to  be  taught,  their  chil- 
dren. . . . 1,11  These  "parents  and  masters"  were  further  required 
by  the  statutes  to: 

bestow  their  children  and  servants,  even 
from  their  childhood,  either  to  learning  or 
to  some  other  honest  exercise,  occupation, 
or  husbandry:  . . . diligently  to  provide 
and  foresee  that  the  said  youth  will  in  rio 
manner  wise  be  kept  or  brought  up  in  idle- 
ness, lest  any  time  afterward  they  be 
driven,  for  lack  of  some  mystery  of  occupa- 
tion to  live  by,  to  fall  to  begging,  steal- 
ing or  some  other  unthriftiness;  . . . 
where  if  they  had  been  well  educated  and 
brought  up  in  some  good  literature,  occupa- 
tion or  mystery,  they  should,  being  rulers 
of  their  own  family,  have  profited.  . .to 
the  great  commodity  and  ornament  of  the 
commonwealth. 13 

This  Tudor  policy  emphasized  and  enlarged  upon  the  role  of  the  family 
as  the  systematic  educator  of  children. 

Traditionally  the  English  had  held  that  the  activity  of  govern- 
ment should  be  restricted  to  essential  matters  of  state,  one  of  which 
was  not  education,  for  this  was  a social,  church,  or  private  inter- 
est.13 Increased  pauperism  and  vagrancy  in  England  during  the 
Renaissance  prompted  the  government  to  enter  the  realm  of  education 
by  the  enactment  of  two  statutes  requiring  vocational  education  for 
children,  especially  the  poor  and  neglected.  These  two  laws  were 


njd.  at  119. 

12ld.  at  120. 

13H.  Good,  supra  note  3,  at  343. 
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called  Statute  of  Artificers  of  1563,  and  the  Poor  Law  of  1601. 14,15 

The  Statute  of  Artificers  stated  that: 

it  shall  not  be  lawful  to  any  person  or  persons 
to  set  up,  occupy,  use  or  exercise  any  craft, 
mystery,  or  occupation  within  the  realm  of 
England  or  Wales,  except  he  shall  have  been 
brought  up  therein  seven  years  at  least  as 
apprentice. '6 

Its  essential  feature  was  that  all  of  those  who  were  going  into  indus- 
try or  who  did  not  have  personal  wealth  were  required  to  serve  a 
seven  year  apprenticeship  of  compulsory  service  in  husbandry  or 
trades.  Additionally,  this  law  defined  the  responsibilities  of  the 
master  and  the  apprentice  during  the  seven  year  period.  It  assumed 
the  primacy  of  the  family  as  the  educational  agency.  The  appren- 
ticeship period  was  served  in  familial  situations  with  the  family 
of  the  master  providing  the  education  to  enable  these  apprentices 
to  become  "householders,  entrepreneurs,  and  freemen  in  their  own 
right. 1,17 

The  Poor  Law  of  1601  was  the  mechanism  for  organizing  and 


14 

The  ecclesiastical  foundations  of  the  Catholic  Church,  which 
owed  its  allegiance  to  the  Pope,  had  large  holdings  of  land  and 
property  which  were  non-taxable  for  the  national  support.  With  the 
displacement  of  the  Catholic  Church  as  the  church  of  England,  the 
government  used  reorganization  as  means  of  breaking  down  these  hold- 
ings. The  poor  laws  of  Elizabeth  reflected  the  reorganization  of 
relief  of  the  poor  from  the  ecclesiastical  foundations  to  the  state. 
Monroe,  supra  note  4,  at  11. 

15L.  Cremin,  supra  note  8,  at  121;  J.  Lawson  & H.  Silver,  A 
Social  History  of  Education  in  England  123  (1973). 

15P.  Monroe,  supra  note  4,  at.  7. 

17L.  Cremin,  supra  note  8,  at  121;  Monroe,  supra  note  4,  at  7. 
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educating  that  section  of  the  population  who  were  not  capable  of  sup- 
porting themselves. 18  It  provided  for  the  compulsory  apprenticeship 
of  poor  children  at  public  expense  by  levying  taxes  to  establish 
workhouses,  as  adjuncts  to  the  household.10 

Systems  of  apprenticeship  for  industry  and  trade  together  with 
the  system  of  poor  relief  instituted  by  the  Elizabethan  legislation 
provided  for  education  of  the  masses. 

Opportunity  for  vocational  training  was  provided,  but  little  or 

no  literary  schooling  such  as  reading  and  writing  was  available 

except  through  the  personal  initiative  of  the  family.20  Blackstone 

made  the  following  observation  concerning  these  laws: 

Our  laws.  . . have  in  one  instance  made  a wise 
provision  for  breeding  up  the  rising  generation: 
since  the  poor  and  laborious  part  of  the  commun- 
ity, when  past  the  age  of  nurture,  are  taken  out 
of  the  hands  of  their  parents,  by  statutes  of 
apprenticing  poor  children  and  are  placed  out  by 
the  public  in  such  manner,  as  may  render  their 
abilities  of  the  greatest  advantage  to  the  com- 
monwealth. The  rich,  indeed,  are  left  at  their 
own  option,  where  they  will  breed  up  their 
children  to  be  ornaments  or  disgraces  to  their 
family.21 

Thus,  the  Tudor  social  legislation  had  little  or  no  impact  on  social 
tradition  that  recognized  the  right  of  the  parents  to  control  the 
education  of  their  children,  except  for  the  poorest  of  the  poor.22 


I O 

P.  Monroe,  supra  note  4,  at  11. 

10L.  Cremin,  supra  note  8,  at  122;  H.  Good,  supra  note  3,  at 
374;  P.  Monroe,  supra  note  4,  at  11. 

20 

P.  Monroe,  supra  note  4,  at  19. 

2^1  Sharswood's  Blackstone  450,  451  (1896). 

2? 

H.  Good,  supra  note  3,  at  346. 
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Like  the  social  traditions,  the  courts  recognized  the  same  right  of 
parents  to  control . 

The  English  Courts  Upheld  Parent's  Right  to  Control 

The  right  of  the  father  to  the  custody  and  care  of  his  children 
was  a common  law  concept  that  developed  early  in  England. ^ 5 24,25,26 
This  right  of  the  father  was  looked  upon  as  granted  by  nature.2^  The 


At  common  law,  the  father  was  always  the  exclusive  guardian  of 
his  children,  and  this  guardianship  was  treated  as  a property  right. 
The  mother  had  no  standing  in  the  guardianship  of  the  children  and 
could  be  ignored  by  the  father  if  he  decided  to  delegate  the  guardian- 
ship, In  England  the  mother  did  not  obtain  equal  status  with  the 
father  until  the  Guardianship  of  Infants  Act  of  1886.  M.  Radin, 
Handbook  of  Anglo-American  Legal  History  521 , 526  (1936), 

24 

The  English  guardianship  of  a minor  was  from  birth  until  the 
child  obtained  the  age  of  maturity,  twenty-one.  After  the  age  of 
maturity  the  right  of  the  father  to  the  custody  of  the  child  no  longer 
exists.  An  interesting  contrast  was  the  Roman  father,  paterfamilias, 
who  had  control  of  his  children  at  any  time  during  their  life. 

R.  O'Sullivan,  supra  note  6,  at  38,  39  supra  note  4. 

^English  common  law  made  a great  distinction  between  legitimate 
"children  born  in  lawful  wedlock  or  within  a competent  time  after- 
wards," 1 Sharswood's  Blackstone  446,  and  illegitimate  children, 
children  born  out  of  wedlock.  The  duties  of  a father  towards  these 
children  were  different,  and  the  rights  of  each  were  also  different. 
The  father's  duties  to  his  legitimate  children  were  protection,  main- 
tenance, and  education,  with  the  children  as  heirs  to  their  father's 
estate,  1 Sharswood's  Blackstone  446.  The  Court  could  require  the 
father  to  provide  maintenance  for  his  illegitimate  children,  but  any 
additional  support  was  left  to  the  good-will  of  the  father.  Illegiti- 
mate children  could  not  inherit  from  their  father  except  by  his  good- 
ness nor  could  they  legally  be  adopted  by  him,  1 Sharswood's  Black- 
stone 458. 

26Re  Agar  Ellis,  24  C.D.  335,  Eng.Rul.Cas.  30-CA  (1883);  In  re 
Hakewill , 12  C.B.  223,  138  Enq.Rep.  888  (1852);  The  King  v.  Greenhill, 
4 A.D.&E,  624,  111  Eng. Rep.  922  (1836);  Ball  v.  Ball,  2 Sim. Rep.  35, 

57  Eng. Rep.  703  (1827);  Hodges  v.  Hodges,  Peak. Add. Cas . 79,  170  Eng. 
Rep.  201  (1796);  Blisset's  Case,  Lofft  748,  98  Eng. Rep.  899  (1774);  Ex 
parte  Hopkins,  3 P.Wms.  151,  24  Eng. Rep.  1009  (1732). 

27 

Re  Agar  Ellis,  supra  note  26;  Hodges  v.  Hodges,  supra  note  26, 
at  900;  Ex  parte  Hopkins,  5 upra  note  26. 
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guiding  principle  used  by  the  courts  was  stated  in  re  Agar  Ellis. 

The  court  holds  this  principle  that,  when  by  birth 
a child  is  subject  to  a father,  it  is  for  the  gen- 
eral interest  of  the  particular  infant  that  the 
Court  should  not,  except  in  very  extreme  cases, 
interfere  with  the  discretion  of  the  father,  but 
leave  him  the  responsibility  of  exercising  the 
power  which  nature  has  given  him  by  the  birth  of 
the  child,  . . [T]he  right  of  the  father  to  the 
custody  and  control  of  his  children  is  one  of  the 
most  sacred  rights. 

At  common  saw,  the  courts  were  very  reluctant  to  interfere  with 

the  natural  right  of  the  father  granted  by  nature  as  the  child's 

progenitor  to  exercise  the  control  and  care  for  his  child  except  in 
2Q 

extreme  cases.  In  The  King  v.  Greenhill , the  court  said  that 
proper  custody  is  custody  of  the  father,  and  unless  there  was  "appre- 
hension of  cruelty,  or  of  contamination  by  some  exhibition  of  gross 
profligacy"  the  courts  would  not  interfere  with  the  right  of  the 
father.30’31  Lord  Justice  Bowen  provided  the  following  rationale 
for  the  court's  position: 


Re  Agar  Ellis,  supra  note  26, 

29In  re  Hakewill,  supra  note  26,  at  892;  The  King  v.  Greenhill, 
supra  note  26,  at  922;  Re  Agar  Ellis,  supra  note  26,  at  335. 

30 

In  this  case,  three  small  female  children  were  taken  from 
their  mother,  a woman  of  "unblemished,  reproachless"  character,  and 
were  placed  in  the  custody  of  their  father,  a man  who  was  living  in 
open  adultery  with  another  woman.  This  decision  culminated  a group  of 
English  decisions  which  established  the  paramount  right  of  the 
father  to  the  custody  of  his  infant  child.  These  decisions  led  the 
Parliament  in  1839  to  pass  a bill  relating  to  the  custody  of  infants 
which  placed  the  mother  on  an  equal  footing  with  her  husband  in 
relation  to  the  care  and  custody  of  her  children  within  the  age  of 
nurture.  Nugent  v.  Powell,  4 Wyo.  173,  33  P.  23,  27,  62  Am. St. Rep. 

17,  20  A.L.R.  199  (1893). 

31Supra  26,  at  928. 
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To  neglect  the  natural  jurisdiction  of  the  father 
over  the  child.  . . would  really  be  to  set  aside 
the  whole  course  and  order  of  nature  and  it  seems 
to  me  it  would  disturb  the  very  foundation  of 
family  life.  . . . As  a rule,  this  court  does  not 
and  cannot  interfere  because  it  cannot  do  so  suc- 
cessfully or.  . . because  it  cannot  do  so  with 
the  certainty  that  its  doing  so  would  not  be 
attended  by  far  greater  injury  both  to  the  infant 
itself  and  to  the  general  social  life.  2 

Rights  of  guardianship  imposed  certain  duties  on  the  parent 
for  his  chi ldren--their  maintenance,  their  protection,  and  their 
education.33  Duties  of  parents  to  maintain  and  protect  their  chil- 
dren were  legal  obligations  enforced  by  law,  whereas  the  duty  of 
parents  to  educate  their  children  was  one  pointed  out  by  reason. 3Z!,3i) 
The  scope  of  these  duties  was  stated  in  Hodges  v.  Hodges. 

A father  is  bound  by  every  social  tie  to  give 
his  children  an  education  suitable  to  their 
ranks,  but  it  was  a duty  of  imperfect  obligation, 
and  [it]  could  not  be  enforced  in  a Court  of  Law. 

. . . There  is  no  further  obligation  than  that 
which  nature  has  implanted  in  his  breast.  The 
law  obliged  him  to  nothing  but  nurture.  . .36 

An  early  Irish  judge  said  that,  "the  authority  of  a father  to 

educate  and  govern  the  education  of  his  child  is  a very  sacred  thing 

bestowed  by  the  Almighty  and  to  be  sustained  to  the  uttermost  by  the 
37 

human  law."  Common  law  recognized  that  education  was  an  important 


32Re  Agar  Ellis,  supra  note  26,  at  336. 

331  Sharswood's  Blackstone  450. 

34Id.  at  446. 

35Id.  at  450. 

3^Hodges  v.  Hodges,  supra  note  26,  at  201. 

37 

R.  O'Sullivan,  supra  note  6,  at  41;  R.  Strahan,  supra  note  6, 

at  16. 
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duty  of  the  parent,  but  was  reluctant  to  interfere,  and  enforce  this 
duty.  Biackstone  offered  the  following  comment  to  perhaps  explain 
the  court's  attitude: 

[I]t  is  not  easy  to  image  or  allow  that  a parent 
has  conferred  any  considerable  benefit  upon  his 
child  by  bringing  him  into  the  world,  if  he  after- 
wards, entirely  neglects  his  culture  and  education, 
and  suffers  him  to  grow  up  like  a mere  beast  to 
lead  a life  useless  to  others,  and  shameful  to  him- 
self. Yet  the  municipal  laws.  . . seem  to  be 
defective  in  this  point,  by  not  constraining  the 
parent  to  bestow  a proper  education  upon  his  chil- 
dren. Perhaps  they  thought  it  punishment  enough  to 
leave  the  parent,  who  neglects  the  instruction  of 
his  family,  to  labor  under  those  griefs  and  incon- 
veniences which  his  family  so  uninstructed,  will 
be  sure  to  bring  upon  him. 38 

Fathers  controlled  whether  or  not  their  children  were  afforded  an 
education  and  the  manner  in  which  they  were  educated.  The  courts 
enforced  the  right  of  the  parent  or  guardian  to  exercise  this  con- 
trol . ^ 

Social  traditions,  expressed  notably  in  the  Tudor  legislation, 
and  English  common  law,  laid  the  foundation  to  support  the  idea 
that  education  was  under  the  absolute  control  of  the  parent.  These 
ideologies  crossed  the  ocean  with  the  colonists  of  America  and 
prevailed  until  the  close  of  the  eighteenth  century. 


The  New  World  and  Parental  Control  of  Education 
America's  early  colonial  period  has  been  called  the  "period  of 
transplantation,"  a time  when  the  European  educational  institutions 


33]  Sha-swood's  Biackstone  450. 

Hall  v.  Hall,  3 Atk.  721,  26  Eng. Rep.  1213  (1749);  Tremain's 
Case,  1 Str.  167,  93  Eng. Rep.  452  (1795). 


were  copied  as  closely  as  conditions  in  the  New  World  would  allow. 
Colonists  brought  with  them  the  educational  ideas  of  their  home  coun- 
tries, mainly  England.  Two  of  the  most  fundamental  ideas  were: 

1.  Education  was  primarily  a training  through  the  home. 

2.  Schools  with  their  literary  education  were  for  a 
select  class, ^2 

Reflected  in  these  ideas  was  the  view  that  education  was  a private 
and  individual  family  matter,  not  a matter  of  concern  for  the  govern- 
ment, As  in  Fngland,  social  legislation  and  the  courts  played  a part 
in  extending  the  control  of  parents  over  their  children's  education 
to  the  United  States. 

Social  Legislation 

Colonial  households  developed  as  more  important  agencies  of 
education  than  their  counterparts  in  England.  Lack  of  other  social 
institutions  to  share  the  educational  responsibilities  required 
colonial  households  to  assume  a greater  educational  significance 
than  required  in  England.  "In  effect,  the  colonial  family  became 
the  critical  agency  for  institutionalizing,  for  nurturing  the  ver- 
satility, the  flexibility,  and  the  pragmatism  so  vital  to  the  suc- 
cessful transplantation  and  modification  of  metropolitan  institu- 


4°H.  Good,  supra  note  3,  at  367. 

^H.  Good,  supra  note  3,  at  367;  P.  Monroe,  supra  note  4,  at  5. 
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P.  Monroe,  supra  note  4,  at  33. 
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L.  Cremin,  supra  note  3,  at  135-6. 
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i he  importance  of  the  colonial  household  in  education  was  uni- 
versal throughout  the  colonies.44  However,  by  the  end  of  the  seven- 
teenth century,  there  were  fundamental  differences  from  colony  to 
colony  in  the  provisions  for  education.  These  differences  stemmed 
from  variations  in  local  environments  of  diverse  economic  structures, 
and  the  diverse  elements  of  population  who  settled  in  different 
American  colonies.45  The  Puritans  in  New  England  and  the  Dutch 
Calvinists  in  New  Amsterdam  believed  that  the  state  was  the  proper 
instrument  for  the  establishment  of  schools  by  the  church.46  Con- 
versely, the  Anglicans  and  other  colonists  outside  of  New  England 
believed  that  education  was  the  responsibility  of  the  home,  church, 
and  charity,  and  that  the  state  should  be  inactive  in  this  area.47 


44Even  though  the  colonists  adopted  the  European  form  of  school- 
ing, separation  of  education  and  life,  the  conditions  in  colonial 
life,  in  fact,  made  education  of  children  a training  for  survival 
first,  then  for  preservation  and  adjustment  through  a literary  educa- 
tion afterwards.  The  colonists,  parents  and  children  alike,  had  to 
work  very  hard  in  colonial  society  merely  to  live,  so  there  was  little 
time  for  the  literary  education  of  schools  to  be  taught  to  the  chil- 
dren. L.  Cremin,  supr3  note  8,  at  128;  A.  Dupuis  & R.  Craig,  supra 
note  2,  at  17;  H.  Good,  supra  note  1,  at  22;  H.  Good,  supra  note  3, 
at  341;  P.  Monroe,  supra  note  4,  at  3. 

45 

N.  Edwards  & H.  Richey,  The  School  in  the  American  Social 
Order  (2nd  ed. ) 6 (1963). 

46To  the  Calvinist,  piety  was  based  on  intelligence.  They  held 
that  nothing  should  be  between  the  individual  and  his  source  of  reli- 
gious truth,  the  Bible.  Thus  everyone  should  be  able  to  read  the 
Bible  for  himself.  The  inability  to  read  and  understand  was  the  chief 
reason  forimpiety,  irreligion,  and  heretical  belief.  Consequently, 
the  emphasis  on  education  and  school  was  fundamental  with  all  Calvinist 
faiths,  especially  with  the  Puritans.  Monroe,  supra  note  4,  at  32, 

47N.  Edwards  & H.  Richey,  supra  note  45,  at  7. 
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New  England 

The  Protestant  Reformation  in  Europe  which  led  many  Europeans  to 
America  "insisted  upon  the  necessity  of  the  Gospel  as  a means  of  per- 
sonal salvation."48  To  accomplish  the  ideal  that  every  child  should 
be  taught  to  read  the  home  became  the  primary  provider  of  the  neces- 
sary instruction  in  reading  and  participation  in  religious  services 
both  in  the  home  and  in  church.  Apprenticeship  systems,  adapted 
from  England,  became  the  providers  of  education  for  the  underpriv- 
ileged. 

As  early  as  1641,  the  New  Plymouth  colony  recognized  the  principle 
stated  in  the  Poor  Law  of  1601  that  viewed  "the  care  of  poor  children 
as  a public  responsibility  and  [provided].  . . that  they  could  be 
placed  in  families  for  proper  maintenance  and  presumably  for  educa- 
tion."  Responsibility  for  education  was  still  in  the  home  with  the 
parents. 

Private  instruction  in  the  home  or  shop  reflected  the  deep  con- 
viction of  Puritans  and  Calvinists  that  education  was  the  "bulwark  of 
the  Church  and  State,"  and  was  designed  to  "thwart  the  evil  designs 
of  that  old  del uder  Satan."50’51  Parents  were  presumed  to  be  able  to 
teach  their  children  and  were  expected  to  provide  this  instruction 
even  though  they  were  not  able  to  do  so  themselves.  However,  this 
was  a voluntary  effort  for  the  family  and  parents.52 

48 

E.  Cubberley,  Public  Education  in  the  United  States:  A Study 

and  Interpretation  of  American  Educational  History  '16  (1919). 

49 

E.  Knight,  so ora  note  5,  at  101. 

%.  Cubberley,  supra  note  47. 

51 

K.  Hansen,  Public  Education  in  American  Society  (2nd  ed.)  8 
(1963). ^ 

52 

A.  Dupuis  & R.  Craig,  supra  note  2,  at  16. 
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Demands  of  colonial  life  were  heavy  and  conditions  were  hard. 

Even  though  most  colonists  agreed  in  principle  that  education  was 
essential,  they  found  it  hard  to  provide  instruction. Conse- 
quently, many  neglected  their  educational  duties. 

The  Massachusetts  Bay  Colony  Act  cf  1642  was  an  ordinance 
designed  to  combat  the  neglect  and  to  obligate  parents  to  educate 
their  children. ^ This  was  not  a school  law  but  one  on  the  "proper 
upbringing  of  children  among  the  poor  and  the  lower  class."  It 
affirmed  the  value  of  education  and  was  part  of  "vigorous  legislation 
to  increase  political  and  economic  self-sufficiency  of  the  colony. "56 
The  Massachusetts  law  empowered  the  selectmen  of  each  town  "to  take 
account  from  time  to  time  of  all  parents  and  masters,  and  of  their 
children,  especially  their  ability  to  read  and  understand  the  prin- 
ciples of  religion  and  the  capital  laws  of  this  country. "57  it 
authorized  them,  with  the  consent  of  any  court  or  magistrate,  to 
"put  forth  as  apprentices  the  children  of  such  as  they  shall  [find] 
not  to  be  able  and  fit  to  employ  and  bring  them  up."^  If  the  child's 
attainments  were  under  par,  or  parents  and  masters  refused  to  submit 
to  the  selectmen's  investigation,  the  parents  or  masters  could  be 
fined.59 


53p.  Monroe,  supra  note  4,  at  16. 

5^A.  Dupuis  & R.  Craig,  supra  note  2,  at  16. 

55h.  Good,  supra  note  3,  at  375. 

56l.  Cremin,  supra  note  8,  at.  125. 

57l.  Cremin,  supra  note  8,  at  124. 

55l.  Cremin,  supra  note  8,  at  125. 

5%.  Meyer,  An  Educational  History  of  the  American  PeoDle  (2nd 

ed.)  33  (1967). 
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The  Massachusetts  law  was  an  attempt  to  institute  compulsory 
education,  but  not  compulsory  attendance,  and  left  the  provision  of 
education  with  the  home.60,61  It  sought  to  promote  "employment 
profitable  to  the  commonwealth"  through  the  apprenticeship  system  and 
education  of  the  children. 62  It  was  an  extension  and  enlargement  of 
the  Poor  Law  of  England  to  provide  not  only  vocational  education  but 
also  academic  education. 63  The  Massachusetts  law  provided  for  the 
occupational  needs  of  the  children  of  the  colony,  and  it  also  pro- 
vided that  these  children  be  taught  to  read  and  write  so  that  they 
could  study  their  scriptures  for  themselves. 

In  1647,  the  Massachusetts  Bay  Coiony  enacted  another  law  of 
substantial  educational  significance,  the  "Old  De'luder  Satan  Act." 

The  motivation  for  this  law  was  not  educational  in  nature,  but  reli- 
gious.^ The  religious  fervor  of  the  colony  was  expressed  in  the 
preamble  of  the  law. 

It  being  one  chief  project  of  that  old  deluder  Satan 
to  keep  men  from  the  knowledge  of  the  Scriptures.  . . 

[to  the  end]  that  learning  may  not  be  buried  in  the 
graves  of  our  fathers  in  the  church  and  commonwealth, 
the  Lord  assisting  our  endeavors. 65 

The  Massachusetts  law  of  1647,  "a  compulsory  school  establishment 


^H.  Good,  supra  note  3,  at  383. 

Cubberley,  supra  note  47. 

62 E . Knight,  supra  note  4,  at  101. 

63f\|.  Edwards  & H.  Richey,  supra  note  45,  at  51;  P.  Monroe,  supra 
note  5,  at  105. 

64 

K.  Hansen,  supra  note  50,  at  7,  8. 

65k.  Hansen,  supra  note  50,  at  8. 
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law,"  required  the  establishment  and  maintenance  of  lower  schools. 66, 67 
The  law  ordered: 

1.  That  every  township  in  [the  Colony  with] 
the  number  of  fifty  households,  shall 

. . . appoint  within  their  town  [a  master] 
to  teach  all  such  children  as  shall  resort 
to  him  to  write  and  read,  whose  wages  shall 
be  paid  by  parents  or  masters  of  such  chil- 
dren, or  by  the  inhabitants  in  general;  and 

2.  That  where  any  town  shall  increase  to  the 
number  of  one  hundred  families  or  house- 
holders, they  shall  set  up  a grammar 
school . 

The  law  provided  for  a fine  to  be  levied  against  the  towns  for  non- 
performance of  the  law.  This  legislation  provided  for  educational 
opportunities  outside  of  the  home  and  family,  but  it  did  not  compel 
parents  to  take  advantage  of  these  educational  opportunities. 60,70’ 71 


66H.  Good,  supra  note  3,  at  383. 

67A.  Dupuis  & R.  Craig,  supra  note  2,  at  16. 

60E,  Knight,  supra  note  4,  at  105. 

Although  the  Massachusetts  laws  of  1642  and  1647  did  not  com- 
pel attendance  at  schools,  they  did  establish  the  fundamental  princi- 
ple of  state  regulation  of  education  for  the  public  benefit.  George 
W.  Martin,  a historian  of  Massachusetts,  made  the  following  comment 
about  these  laws: 

It  is  important  to  note  here  that  the  idea  under- 
lying all  this  legislation  was  neither  paternalistic 
nor  socialistic.  The  child  is  to  be  educated,  not 
to  advance  his  personal  interests,  but  because  the 
State  will  suffer  if  he  is  not  educated.  The  State 
does  not  provide  schools  to  relieve  parents,  but 
because  it  can  thereby  better  enforce  the  obliga- 
tion which  it  imposes. 

Cubberley,  supra  note  47,  at  19. 

7 0 J . Wise,  The  History  of  Education:  An  Anal ytic  Survey  Ffom 

the  Age  of  Homer  to  the  Present  344  (1964). 

71 

E.  Knight,  supra  note  5,  at  106. 
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The  parent  retained  the  authority  to  control  his  child's  education, 
and  the  primary  obligation  to  furnish  this  education  still  rested  with 
the  parent.* * * * *  7^ 

During  the  period  1642  to  1671,  all  of  the  New  England  colonies 
except  Rhode  Island  were  brought  under  the  operation  of  statutes 
designed  to  ensure  that  all  children  obtained  a minimum  education. ^,7^ 
None  of  these  statutes  requiring  compulsory  education  made  reference 
to  the  maintenance  of,  or  attendance  in  schools.  The  minimum  educa- 
tional standards  were  prescribed  by  the  state,  but  the  responsibility 
for  reaching  the  standards  were  totally  placed  in  the  home  with  the 
parent,  or  in  the  institution  of  apprenticeship  if  the  home  failed.7^ 

In  1687-88,  Sir  Edmund  Andros  united  and  took  control  of  all  the 
New  England  colonies  and  repealed  all  legislation  relating  to  compul- 
sory education.  After  the  brief  existence  of  this  union  the  colonies 
regained  their  charters  in  1691.  Upon  receipt  of  its  charter,  the 
General  Court  of  Massachusetts  in  1692  validated  an  act  to  reinstate 
all  the  laws  in  force  before  the  charters  were  revoked,  thus  reviving 


7A 

^E.  Cubberley,  supra  note  47,  at  18. 

^Similar  statutes  were  enacted  in  other  New  England  colonies, 

Connecticut,  1650;  New  Haven,  1655;  New  York,  1665;  Plymouth,  1671. 

L.  Cremin,  supra  note  8,  at  122. 

7^In  Rhode  Island,  with  its  emphasis  upon  religious  and  politi- 
cal freedom,  compulsory  socialization  of  youth  in  terms  of  a donrlnant 
ideology  was  not  part  of  its  public  policy.  The  separation  of  church 
and  state  was  an  important  feature  in  this  colony;  thus  compulsory 
statutes  were  not  passed.  Edwards  & Richey,  supra  note  45,  at  54. 

75N.  Edwards  & H.  Richey,  supra  note  45,  at  51. 
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the  statutes  dealing  with  compulsory  education.  The  Privy  Council  of 
England,  having  the  power  to  disallow  acts  of  the  General  Court,  dis- 
allowed this  new  act,  the  net  effect  of  which  was  to  invalidate  the 
compulsory  education  laws.76  Thus,  the  closing  years  of  the  seven- 
teenth century  marked  a decline  in  the  zeal  for  compulsory  education. 
Other  New  England  colonies  lost  the  zeal  for  religion  and  education 
as  they  pushed  farther  into  the  wilderness.  Their  laws  were  weak- 
ened with  each  revision  so  that  by  the  opening  of  the  eighteenth 
century  compulsory  education  mandated  for  all  children  was  no  longer 
in  effect. 

Southern  Education 

Colonists  who  settled  Virginia  and  the  other  colonies  in  the 
South  were  not  fleeing  from  religious  oppression  as  were  the  Mew 
England  colonists.  Primary  interests  of  these  colonists  were  economic 
in  nature.  The  English  way  of  life  exerted  a greater  influence 
because  of  the  close  association  developed  with  the  aristocratic 
classes  in  England.  In  1671,  when  Governor  Berkeley  of  Virginia  was 
asked  how  the  colonists  were  taught  the  Christian  religion,  he 
replied,  "The  same  course  that  is  taken  in  England.  . . every  man 
according  to  his  ability  instructing  his  children."77 

The  influence  of  English  traditions,  the  organized  religion  of 
the  Anglican  Church,  and  the  class  structure  instituted  by  the 
colonists  were  "conducive  to  the  acceptance  in  the  Anglican  colonies 


76n.  Edwards  & H.  Richey,  supra  note  45,  at  87-9. 
77 


P.  Monroe,  supra  note  5,  at  53. 
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of  the  principle  that  education  was  not  a public  or  primarily  reli- 
gious matter,  but  one  which  was  private  and  individual."'78  Because 
education  was  accepted  as  a personal  matter,  it  was  assumed  that 
competent  parents  would  make  sure  that  their  children  were  trained 
according  to  their  social  position. 

Like  the  English,  the  Anglicans  of  the  South  looked  with 
disfavor  upon  the  idea  of  state  involvement  in  education.  The  church 
provided  for  an  educated  clergy  and  some  educational  opportunities 
for  the  poor,  but  the  great  majority  of  children  were  educated  in 
the  home,  the  obligation  for  education  resting  with  the  parents.'0 

The  presence  of  large  numbers  of  poor  and  underprivileged  people 
in  the  South  led  to  a form  of  compulsory  education  legislation.  This 
compulsory  education  dealt  with  orphans,  poor  children,  and  illegiti- 
mate children  and  established  a system  of  apprenticeship.80  The 
other  children  were  not  covered  by  these  compulsory  laws,  since  their 
parents  were  able  to  provide  education  for  them. 

Virginia  in  1646  passed  a law  that  "required  parents  and  masters 
to  send  their  children  and  servants  to  weekly  religious  instruction 
at  local  churches,  by  ordering  church-wardens  to  present  ‘such  mas- 
ters and  mistresses  as  shall  be  delinquent1.  . . and  by  imposing  a 
substantial  fine  on  parents  and  masters  who  did  not  comply."81  Although 


78 

N.  Edwards  & H.  Richey,  supra  note  45,  at  132. 

79 

N.  Edwards  & H.  Richey,  supra  note  45;  H.  Good,  supra  note  3, 

at  369. 

80N.  Edwards  & H.  Richey,  supra  note  15,  at  132. 
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this  law  applied  to  all  parents,  there  was  little  evidence  that  any 
Virginia  parents  were  fined  for  failure  to  provide  religious  instruc- 
tion.82 

Not  until  1751  did  Virginia  enact  legislation  similar  to  the 
Massachusetts  Act  of  1642  regarding  the  apprenticing  of  children  who 
were  neglected.  The  Virginia  law  provided  that  "where  parents  were 
neglecting  to  take  'due  care'  of  the  education  of  their  children  or 
were  incapable  of  bringing  them  up  'in  honest  course,'  it  is  within 
the  authority  of  the  county  court  to  apprentice  the  children  to 
someone  who  would  teach  them  to  read  and  write."83  Later  laws 
required  that  a literary  education  be  provided  to  apprenticed  boys. 
These  laws  were  rarely  enforced,  especially  when  a child's  education 
was  neglected  without  neglect  in  other  areas  of  care. 

Compulsory  education  for  the  other  southern  colonies  centered 
around  the  apprenticeship  system  and  its  training  of  dependents.  The 
only  compulsory  education  was  provided  through  the  agency  of  appren- 
ticeship. By  1710,  the  compulsory  education  legislation  in  the  South 

was  not  greatly  different  from  that  in  New  England  where  the  Puritan 

84 

influence  had  waned." 

Middle  Colonies  Education 

The  diverse  nationalities  who  settled  the  middle  colonies  lacked 
a common  language,  common  religious  beliefs,  and  common  political 
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L Cremin,  supra  note  8,  at  126. 

83 

N.  Edwards  & H.  Richey,  supra  note  45,  at  133. 

84 

N.  Edwards  X H.  Richey,  supra  note  45,  at  134-5. 
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ideologies.  This  lack  of  commonality  was  a barrier  to  the  cooperative 
endeavor  needed  for  educational  development.^  As  a consequence  the 
responsibility  for  education  was  assumed  by  the  family  and  each 
diverse  religious  sect.  The  trend  was  away  from  state  involvement 
in  educational  development. 

A school  superintendent  in  the  middle  colonies  said,  "the  educa- 
tion of  a child  was  almost  wholly  a matter  of  private  concern. 
Compulsory  education  was  not  required. 

Parental  control  of  children’s  education  was  supported  in  the 
colonial  period  by  the  social  tradition  brought  from  England  and  the 
legislation  enacted  in  the  New  World.  The  Western  Movement,  the 
Industrial  Revolution,  and  the  American  Revolution  turned  many 
Americans  from  education.  There  was  no  time  or  energy  for  education 
of  the  literary  type  in  a country  where  survival  came  first.  The 
circumstances  of  the  times  supported  and  enhanced  the  concept  of 
parental  control  of  education. 

For  about  half  a century  following  the  Revolution,  the  dominant 
view  held  by  Americans  was  that  education  was  a private  responsibility 

OO 

of  the  parent.  This  viewpoint  was  later  reflected  by  the  courts  in 
the  United  States  as  they  adopted  the  English  common  law  concept  that 
parents  had  control  of  their  children's  education. 

®5N.  Edwards  & H.  Richey,  supra  note  45,  at  147. 
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H.  Good,  supra  note  3,  at  378. 

07 

J.  Wise,  supra  note  69,  at  341. 
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A.  Dupuis  & R.  Craig,  supra  note  2,  at  17;  K.  Jansen,  supra 
note  50,  at  10;  A.  Meyer,  supra  note  59,  at  121;  P.  Monroe,  supra 
note  5,  at  13,  14. 
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The  United  States  Courts  Upheld  Parent's  Right  to  Control 

After  the  Revolution,  the  United  States  adopted  the  English 
common  law  concept  of  parental  control  of  education.89  The  courts 
repeatedly  ruled  that  the  father  had  the  right  to  the  custody  and 
control  of  his  children  and  the  right  to  oversee  their  education.90’91 
The  reasoning  of  the  court  was  expressed  in  People  ex  rei . Olmstead 
v.  Olmstead  & Randell . 


That  the  father  has,  by  common  law,  the  paramount 
right  to  the  custody  and  control  of  his  minor 
children  and  [to]  superintend  their  education 
and  nurture,  is  too  well  settled  to  admit  of 
doubt.  Such  has  been  his  acknowledged  right 
in  England  from  the  earliest  period  at  which 
it  became  the  subject  of  judicial  investigation, 
down  to  the  present  time.  . . . The  correctness 
of  the  English  decision  has  been  expressedly 
recognized  here.9^ 


89 

N.  Edwards,  The  Courts  and  the  Public  Schools:  The  Legal 

Basis  of  School  Organization  and  Administration  (rev,  ed. ) 519~Tl 963 ) ; 

L.  Peterson,  R.  Rossmil ler,  & M.  Volz,  The  Law  and  Public  School 
Operations  344  (1969). 

90 

The  common  law  rule  of  supremacy  of  the  father  over  the  custody 
of  the  children  has  been  changed  in  the  United  States  by  statute  and 
court  decisions.  The  father  and  the  mother  have  equal  rights  to  the 
custody  and  control  of  their  children  and  neither  has  absolute  or  super- 
ior right  to  the  custody  of  such  children.  67  C.J.S.  Parent  & Child'll. 
See  also  46  C.J.S.  Parent  & Child  10. 

91 

Ahrenfel dt  v.  Ahrenfeldt,  1 Hoff. Ch. Rep.  497,  6 N.Y.  1221  (1840); 

People  ex  rei.  I.  Nickerson  v. , 19  Wend.  16,  (N.Y.  1837); 

Hunt  v.  Thompson,  4 111.  179,  36  Am. Dec.  538  (1841);  People  ex  rei. 
Olmstead  v.  Olmstead  & Randell,  27  Barb.  9 (N.Y.  1857);  Kelly  v.  Davis, 
49  N.H.  176,  6 Am. Rep.  499  (1871);  Rulison  v.  Post,  79  111.  567  (1875); 
Freeman  v.  Robinson,  38  N.J.L.  383,  20  Am. Rep.  399  (1876);  Ramsey  v. 
Ramsey,  121  Ind.  215,  6 L.R.A.  682  (1889);  Huke  v.  Huke,  44  Mo.App. 

308  (1891  );  Board  of  Education  of  Cartersville  et^al_.  v.  Purse,  Next 
Friend,  et  al.,  101  Ga.  422,  28  S E.  896,  41  L.R.A.  593,  65  Am. St. Rep. 
312  (1897);  School  Board  District  No.  18,  Garvin  County  v.  Thompson, 

24  Ok  1 . 1 , 103  P.  578  (1909). 
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Olmstead  v.  Olmstead,  supra  note  91,  at  14. 
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The  right  of  custody  and  care  also  "enjoins  the  parents  the  duty 
of  protecting,  educating  and  maintaining  their  children."93  As  in 
common  law,  the  duty  of  maintenance  and  protection  were  legal  obli- 
gations. However,  the  duty  to  educate  children  "suitable  to  their 
station  and  calling"  was  an  "imperfect  obligation. "9^  At  common 
law  the  right  of  the  father  to  superintend  the  education  of  his 
children  was  looked  upon  by  the  court  as  a moral  obligation  inspired 
by  a natural  affection,  not  a legal  obligation,  since  "[n]o  court 
of  Chancery  in  England  ever  made  an  order  requiring  a father.  . . 
to  set  apart.  . . a fund  for  the  maintenance  and  education  of  his 
infant  child."95,96 

The  United  States  courts  recognized  that  the  family  was  impor- 
tant to  the  upbringing  of  children.  In  People  ex  rel . Olmstead  v. 
Olmstead  & Randell  the  court  offered  the  following  statement  about 
the  importance  of  the  family: 

The  family  is  the  origin  of  all  society  and  of 
all  government.  . . . The  whole  frame  of  govern- 
ment and  laws  has  been  said  to  end  only  to  protect 
and  support  the  family,  so  that  it  may  develop  and 
perfect  the  character  of  its  [children].9' 


93 

Ramsey  v.  Ramsey,  supra  note  91,  at  693. 

94 

Board  of  Education  v.  Purse,  supra  note  91,  at  898. 

95Ahrenfeldt  v.  Ahrenfeldt,  supra  note  91;  Hunt  v.  Thompson, 
supra  note  91;  Kelly  v.  Davis,  supra  note  91;  Freeman  v.  Robinson, 
supra  note  91;  Huke  v.  Huke,  supra  note  91;  Board  of  Education  of 
Cartersville  v.  Purse,  supra  note  91;  School  District  No.  18  v. 
Thompson,  supra  note  91. 
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Huke  v.  Huke,  supra  note  91,  at  315.  - 

^Olmstead  v.  Olmstead,  supra  note  91. 
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The  court  adopted  the  principle  that  the  family  should  be  protected 
and  not  interfered  with  by  the  state. 


The  courts  agreed  that  the  duty  of  a parent  to  educate  his 
children  was  of  great  importance;  but  without  the  aid  of  statutes 


they  had  no  means  of  enforcing  this  obligation  if  the  parent  neg- 
98  99 

lected  his  duty.  ’ In  the  absence  of  statutes,  the  court  viewed 
the  duty  to  educate  as  a parental  prerogative  "deemed  wise  to  [be  left] 


to  the  impulses  of  natural  affection"  and  not  to  be  interfered  with 

or  regulated  by  the  state  through  its  courts.  ^ To  summarize  the 

court's  attitude  toward  parental  control  of  education,  a Georgia 

court  said  the  following: 

The  common  law  rule  being  clear  and  unequivocal, 
that,  while  the  duty  rested  upon  the  parent  to 
educate  his  child,  the  law  would  not  attempt  to 
force  him  to  discharge  this  duty.  The  child,  so  far 
as  the  education  is  concerned,  is  completely  at  the 
mercy  of  the  parent.  . . . This  being  the  common 
law  rule,  no  law  of  this  state  either  constitutional 
or  statutory,  will  be  held  to  alter  or  abolish  it, 
unless  the  terms  of  such  lav/s  imperatively  demand 
such  construction J ^ 

Thus,  the  common  law  concept  of  parental  control  of  a child's  educa- 
tion was  applied  in  the  United  States.  This  concept  was  enforced 


fully  unless  modified  explicitly  by  statute. 


^Ramsey  v.  Ramsey,  Board  of  Education  of  Cartersville  v.  Purse, 
supra  note  91 . 
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Huke  v.  Huke,  supra  note  91,  at  312;  Freeman  v.  Robinson, 
supra  note  91,  at  400;  Kelly  v.  Davis,  supra  not  91. 

"^Ramsey  v.  Ramsey,  supra  note  91,  at  693. 

^Board  of  Education  v.  Purse,  supra  note  91,  at  900. 
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Summary 

The  American  colonists  adapted  the  educational  institutions  which 
they  brought  from  Europe,  especially  England,  to  accommodate  the 
demands  imposed  by  the  New  World.  The  tradition  of  parental  control 
of  education,  developed  by  English  social  legislation  and  English 
common  law,  was  transported  to  the  New  World  and  re-enforced  by  the 
conditions  of  life  and  early  judicial  precedent. 

Tudor  social  legislation,  culminated  by  the  Statute  of  Arti- 
ficers and  the  Poor  Law  passed  during  the  reign  of  Elizabeth  I,  re- 
affirmed the  family  as  the  primary  educational  agency  charged  with 
the  responsibility  of  educating  its  children.  Where  the  family  was 
unable  to  provide  this  education,  as  was  the  case  with  the  very  poor, 
the  government  became  involved  and  provided  for  the  vocational  edu- 
cation of  children.  This  laid  the  foundations  for  future  involvement 
of  the  state  in  the  education  of  all  children;  but  at  this  point, 
the  legislation  had  very  little  effect  on  the  common  law  concept  of 
parental  control  of  education  except  for  the  very  poorest. 

At  common  law,  the  father  had  a natural  right  to  the  custody 
and  care  of  his  children,  a right  which  imposed  the  duties  of  main- 
tenance, protection,  and  education  of  these  children.  While  the  duty 
to  maintain  and  protect  were  legal  obligations,  the  duty  to  educate 
was  not.  It  was  left  to  the  discretion  of  the  parents,  and  the 
courts  were  reluctant  to  interfere. 

The  early  education  laws  in  the  New  World  colonies,  though  dif- 
ferent in  scope  and  purpose,  all  recognized  that  education  was  a 
matter  of  family  concern.  State  involvement  was  limited  and  usually 
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directed  to  the  poor  and  indigent.  The  conditions  of  life  emphasized 
the  need  for  parental  control  of  education. 

Early  judicial  precedent  in  the  United  States  applied  the 
English  common  law  concept  of  parental  control  of  education  to  the 
New  Republic.  Unless  explicitly  altered  or  abolished  by  statute, 
parents  exercised  absolute  control  over  the  educational  aspects  of 
their  children's  lives.  It  was  not  until  the  nation  began  to  see 
that  education  was  essential  to  the  democratic  government  which  had 
been  instituted,  that  the  absolute  parental  control  concept  began 
to  give  way  to  state  involvement. 


CHAPTER  III 


THE  STATE  ASSERTS  CONTROL 

Establishment  of  the  new  American  nation  after  the  Revolution 
rested  on  a new  philosophy  of  natural  law,  chiefly  supported  by 
Thomas  Jefferson.  This  philosophy  expounded  that  the  pursuit  of 
happiness  and  self-development  was  a right  inherent  in  all  men  and 
that  social  institutions  must  preserve  and  not  infringe  upon  the 
natural  equality  of  human  beings J Jefferson  and  other  founders  of 
the  new  republic  realized  that  the  liberties  of  the  citizens  would 
be  jeopardized  if  they  did  not  acquire,  as  young  people,  a knowledge 
of  these  liberties  and  the  intelligence  to  safeguard  them.* 2  Thus, 
the  new  republic  had  an  interest  in  the  well-being  of  its  members 
and  in  assuring  that  they  were  prepared  to  serve  their  country  "both 
patriotically  and  ably."3  Soon  recognized  as  the  only  agency  which 
included  everyone,  the  state  could  act  directly  upon  the  individual 
members  to  fulfill  the  well-being  of  the  new  nation.4 

The  state  began  to  exert  more  control  over  the  matters  pertaining 

^H.  Good,  A History  of  American  Education  (2nd  ed.)  86  (1962). 

2ld.  at  87. 

3H,  Good,  A History  o*~  Western  Education  415  (1947). 

4Id.  at  450. 
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to  its  children.  Ensuring  that  its  children  became  healthy  and  useful 
members  of  society  was  a matter  of  paramount  importance  to  the  state.5 6 

For  the  common  good  of  its  citizens,  the  state  needed  to  ensure 
that  parents  should  fulfill  their  obligations  to  their  children.  The 
parents'  right  to  custody  and  control  of  their  children  was  subordinate 
to  the  state's  interest. 

It  is  not  and  cannot  be  disputed  that  the  interest 
which  the  state  has  in  the  physical,  moral,  and 
intellectual  well-being  of  its  members  ’warrants 
the  implication  and  the  exercise  of  every  just 
power  which  will  result  in  preparing  the  child, 
in  future  life,  to  support  itself,  to  serve  the 
state,  and,  in  all  the  relations  and  duties  of 
adult  life,  to  perform  well  and  capably  its  part. 1 

Legal  Bases  for  State  Intervention  for  Children 

Two  interests  required  intervention  on  the  part  of  the  state  in 
behalf  of  its  children,  that  of  the  child  and  that  of  society.7 8  The 
parens  patriae  doctrine  was  the  basis  of  intervention  for  the  interest 
of  the  child;  the  police  power  doctrine  for  the  interest  of  the  state. 
These  two  legal  concepts  were  the  cornerstones  upon  which  the  state's 
authority  over  children  rested. 

Parens  Patriae 

g 

Parens  patriae  literally  means  the  "parent  of  the  country. "J 
Under  this  doctrine,  the  jurisdiction  of  guardianship  is  a right  of 


5People  v.  Ewer,  141  N.Y.  129,  36  N.E.  4,  5,  25  L.R.A.  794,  38 
Am. St. Rep.  788  (1894). 

6 Ibid. 

' -* 

7Travis  v.  State,  31  Oh.Cir.Ct.  492,  495  (1909). 

8 J . Ball enti ne , Ballentine's  Law  Dictionary  wi th  Pronunciations 
(3rd  ed.)  911  (1969). 
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the  sovereignty,  which  imposes  a duty  on  the  sovereign  to  protect 
those  persons  non  sui  juris. 'I^*  These  non  sui  juris  persons  are 
afforded  the  special  protection  of  the  state  and  are  under  the  con- 
trol of  the  state.11 

Under  English  law,  the  jurisdiction,  as  parens  patriae,  belonged 

to  the  King  and  was  founded  on  the  necessity  to  care  for  individuals 

unable  to  care  for  themselves.12’13  Early,  infants  were  included 

in  this  class  of  individuals  needing  care.1'1 

The  King  is  bound  of  common  right  and  by  the  law 
to  defend  his  subjects.  . . and  by  the  law  of 
this  realm,  every  loyal  subject  is  taken  to  be 
within  the  King's  protection,  for  which  reason 


9H.  Black,  Black's  Law  Dictionary  (4th  ed.)  1269  (1969). 

i0"Non  sui  juris,"  meaning  literally  "not  his  own  master,"  refers 
to  a person  "legally  incompetent  to  act  for  himself  in  making  a con- 
tract or  in  appearing  in  cause  by  himself."  J.  Ballentine,  supra 
note  8,  at  862;  see  also  27  Am. Our. infant  § 140.  Those  non  sui  juris 
include  such  persons  as  minors,  the  insane,  and  incompetent  people.  ~ 

H.  Black,  supra  note  9,  at  1205. 

^Ballentine,  supra  note  8. 

12 

In  early  English  cases,  pater  patriae  was  the  term  used  by  the 
court  to  describe  the  jurisdiction  of  guardianship  which  rests  with 
the  King;  see  Eyre  v.  Shaftsbury  2 P.Wms.  103,  24  Eng. Rep.  659  (1722); 
Butler  v.  Freeman,  Amb.  301,  27  Eng. Rep.  204  (1756).  By  the  nineteenth 
century  this  had  evolved  to  parens  patriae;  see  DeManneville  v De- 
Mannevi lie,  10  Ves.  52,  32  Eng. Rep.  762,  aff'd  2 Ves. Jun.Supp.  201, 

34  Eng. Rep.  1057  (1804). 

13We lies  ley  v.  Beaufort,  2 Russ.  17,  38  Eng. Rep.  236,  243  (1867); 
Wellesley  v.  Wellesley,  2 Bligh  N.S.P.C.  129,  4 Eng. Rep.  1078  (1828); 
Eyre  v.  Shaftsbury,  supra  note  12. 

^Infant  in  a legal  sense  "embraces  any  person  who  has  not  attained 
or  arrived  at  the  age  of  maturity  prescribed  by  law."  32  C.J.S.  Infant 
§ 1.  English  common  law  prescribed  that  the  age  of  maturity  was  twenty- 
one:  R.  O'Sullivan,  The  Inheritance  of  the  Common  Law  38,  suora  note  4 

(1950);  see  Chapter  1,  supra  note  24. 
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it  is  that  idiots  and  lunatics,  who  are  uncap- 
able  to  take  care  of  themselves  are  provided 
for  by  the  King,  , . and  there  is  the  same 
reason  to  extend  this  care  to  infants.  ^ 

However,  the  King  was  bound  to  care  for  these  infants  for  their  benefit, 

not  as  a "profitable  prerogative  of  the  Crown. 

The  care  of  infants  was  a duty  delegated  by  the  King  as  parens 
patriae  to  the  Court  of  Chancery.17  The  Chancellor  of  the  Court  admin- 
istered the  jurisdiction  of  guardianship.  Lord  Regesdale  in  1828 
observed  that,  "for  a hundred  and  fifty  years,  the  Court  of  Chancery 
has  assumed  an  authority  [to  interfere]  with  respect  to  the  care  of 
infants,"  and  this  jurisdiction  has  not  been  questioned. 18,19 

The  common  law  conceded  to  the  parent  absolute  control  of  the 
child,  subject  to  the  power  of  parens  patriae  to  control  the  inf an- 

on  o I 

tile  status  in  the  interest  of  the  child.  ’ The  court  stated 
this  relationship  of  parens  patriae  and  the  parent  as  follows: 


1 5- 

tyre  v.  Shaftsbury,  supra  note  12,  at  662. 

6DeMannevi lie  v.  DeManneville,  34  Eng. Rep.  1057. 

17Wellesley  v.  Wellesley,  supra  note  13;  DeManneville  v. 
DeManneville,  supra  note  12;  Butler  v.  Freeman,  supra  note  12. 

1 8 

The  Court  of  Chancery  was  a court  of  equity.  It  formerly 
existed  in  England  and  possessed  extensive  equity  jurisdiction. 

14  C.J.S.  Chancery,  394,  see  also  30  C.J.S.  Equity  §1. 

1 9 

Wellesley  v.  Wellesley,  supra  note  13,  at  1080. 

20The  ancient  civilizations  of  the  Mediterranean,  Greece,  Egypt 
and  Persia,  recognized  the  child  as  a charge  of  State  to  be  controlled 
and  educated  by  the  State  with  first  consideration  as  loyalty  to  the 
State.  The  Romans  did  not  adapt  this  viewpoint,  thereby  granting 
the  parent  absolute  control  of  a child  until  his  death.  Lippincott 
v.  Lippincott,  97  N.J.Eq.  517,  128  A. 254,  255  (1925). 

21Lippi;icott  v.  Lippincott,  supra  note  20.  See  also  1 Shars- 
wood's  Blackstone  451. 
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[Tjhe  law  imposes  a duty  upon  parents , and  in 
general , gives  them  a credit  for  ability  and 
inclination  to  execute  it.  But  that  presump- 
tion, like  all  others,  would  fail  in  particular 
instances;  and  if  an  instance  occurred  in  which 
the  father  was  unable  or  unwilling  to  execute 
that  duty.  . , of  necessity  the  state  [as 
parens  patriael  must  place  somewhere  a super- 
intendency over  those  who  cannot  take  care  of 
themselves,  and  have  not  the  benefit  of  that 
care.  In  those  cases  there  was  a struggle 
between  the  feelings  of  the  father  and  a due 
attention  to  the  interest  of  the  child.22 

Thus,  the  absolute  control  of  the  child  could  be  wrenched  from  the 

hands  of  the  parents,  and  placed  with  the  Chancery  as  £arens 

patriae. 23,24 

Erosion  of  parental  control  was  initiated  by  the  Court  of 
Chancery  ruling  that  every  guardianship  was  a trust,  bestowed  on 
the  parents  by  the  state.25  The  Crown,  as  parens  patriae,  was  the 
supreme  guardian  and  superintendent  over  all  guardians.  This  trust 
relationship  carried  an  obligation  that  parents  should  discharge 
their  trust  in  good  faith,  and  a right  of  Court  of  Chancery  to 
intervene  if  the  parents  did  not  do  so,26 


22DeMannevil le  v.  DeManneville,  supra  note  12. 

23The  jurisdiction  of  the  Court  of  Chancery  over  infants  was 
firmly  established  by  Pari i amentary  Act,  the  Judicature  Act,  1873. 

R.  Pound  & T.  Plucknett,  Readings  on  the  History  and  System  of  Com- 
mon  Law  (3rd  ed.)  531  (1927T  

24Ex  parte  Warner,  4 Bro.C.C.  101,  29  Eng. Rep.  799  (1792). 

25 

Eyre  v.  Shaftsbury,  supra  note  12;  Wellesley  v.  Wellesley 
supra  note  13. 

26 

The  English  Court  of  Chancery  denied  the  custody  of  an  infant 
to  the  parent  for  ill-treatment,  Whitfield  v.  Hales,  12  Vesy.  492,  33 
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The  parens  patriae  doctrine  was  adopted  in  the  United  States 
to  the  end  that  the  health,  patriotism,  morality,  efficiency,  indus- 
try and  integrity  of  its  citizenship  may  be  preserved  and  protected, 
looking  to  the  preservation  and  stability  of  the  state,"  the  goal  of 
its  founders.27  However,  there  was  a shift  in  power  source.  Common 
law  prerogatives  of  the  King  were  placed  with  the  people  of  the 
state  and  were  expressed  through  the  legislative  enactments  of  their 
representat i ves . 28  Ihe  state  under  the  new  form  of  government  became 
parens  patriae  for  non  sui  juris  persons  in  the  United  States.29  The 
state  exercised  jurisdiction  over  all  children  within  its  border  to 
assure  that  they  were  receiving  the  proper  care,  maintenance,  and  pro- 
tection that  the  state  deemed  necessary.30  The  state  possessed  a wide 


Eng. Rep.  186  (1806);  for  improper  or  immoral  conduct  on  part  of  the 
parent,  Wellesley  v.  Beaufort,  supra  note  13,  Wellesley  v.  Wellesley, 
suPra  note  13;  for  interference  with  child's  education',  Crenze  v 
Hunter,  2 Bro.C.C.  499,  2 Cox  242,  30  Eng. Rep.  113  (1790);  and  for 
no  means  of  support,  DeManneville  v.  DeManneville,  supra  note  12. 

27Strangway  v.  Allen,  194  Ky.  681,  240  S.W.  384,  386  (1922). 

28Wheeler  v.  Smith,  9 How.  55,  13  L. Ed. 

Turner,  94  Kan.  115,  145  P.  871  (1855). 

29Petition  of  Loudin,  101  R. I.  35,  219 
rel.  Slatton  v.  Boles,  147  W.Va.  674,  130  S. 

N.W. 2d  60  (1950); 


44,  54  (1850);  see  In  re 


A. 2d  915 
. E. 2d  192 
Jensen  v. 


(1966);  State  ex 

_ — ■ (1963);  Helton  v. 

Crawley,  241  Iowa  296,  41  N.W. 2d  60  (1950);  Jensen  v.  Sevy,  103  Utah 
22°, .134  P.2d  1081  (1943);  Eladung  v.  Sanford,  51  Ariz.  211,  75  P.2d 
685  (1938);  Pugh  v.  Pugh,  21  Ala.  650,  111  So.  644  (1927);  Finlay  v 
Finlay,  240  N.Y.  429,  148  N.E.  624,  40  A.L.R.  937  (1925);  Tillman  v. 
Walters,  214  Ala.  71,  108  So.  62  (1925);  Watkins  V.  Rose,  115  S.C.  370, 
105  S.E.  738  (1921);  White  v.  White,  77  N.H.  26,  86  A.  353  (1913); 
Matter  of  Hubbard,  37  Sickels  229,  82  N.Y.  90  (1880);  Woodworth  v 
Spring,  4 Allen  321  Mass.  1862). 

30In  interest  of  Yardley,  260  Iowa  259,  149  N.W. 2d  162  (1967) • 
Iy^  McCauley ,178  Neb.  412,  133  N.W. 2d  921  (1965);  Stubbs  v.  Hammond, 
257  Iowa  1071,  135  N.W. 2d  540  (1965);  People  ex  rel.  Wallace  v. .Labreny 
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range  of  power  for  limiting  parental  freedom  and  authority  in  things 
affecting  the  child's  welfare  and  which  may  be  detrimental  to  the  well- 

on 

being  of  the  child,01  In  the  execution  of  the  parens  patriae  doctrine, 
the  legislature  was  given  primary  responsibility  to  protect  and  con- 
trol infants.  However,  when  the  legislature  has  not  enacted  statutes 
to  cover  the  jurisdiction  of  guardianship,  the  courts  have  upheld  the 
parent's  right  to  do  so.3^33,34 

The  common  law  doctrine  of  parens  patriae  was  transported  across 
the  ocean  with  little  modification  of  its  jurisdiction,  only  in  the 


411  111.  618,  104  N.E. 2d  769,  30  A,L.R.2d  1132  (1952);  Town  of  Brighton 
v.  Town  of  Charleston,  114  Vt.  316,  44  A. 2d  628  (1945);  People  ex  rel . 
Noonan  v.  Wingate  376  111.  244,  33  N.E.2d  467  (1941). 

31  Mi  Her  v.  Hedrick,  158  C.A.2d  281  , 322  P.2d  231  (1958);  see 
also  Prince  v.  Massachusetts,  321  U.S.  158,  64  S.Ct.  438  (1944). 

32Agur  v.  Agur,  32  A.D.2d  16,  298  N.Y.S.2d  772  (1969);  G.  S.  v. 
State,  190  So. 2d  603  (Fla.App.  1966);  State  ex  rel.  Slatton  v.  Boles, 
supra  note  29;  In  re  Pratt,  219  Minn.  414,  18  N.W.2d  147  (1945);  Town 
of  Brighton  v.  Town  of  Charleston,  supra  note  30;  Hersey  v.  Hersey, 

271  Mass.  545,  171  N.E.  815,  70  A . L R . 518  (1930);  McIntosh  v.  Dill, 

86  Okl.  1,  205  P.  917  (1922);  Ex  parte  Powell,  6 Okl.Cir.  495,  120  P. 
1022  (1912);  People  v.  Pierson,  176  N.W.  201,  68  N.E.  243  (1903); 
Wheeler  v.  Smith,  supra  note  28;  People  v.  Chegaray,  18  Wend.  637 
(N.Y.  1831). 

33Justice  McLean  with  Justice  Taney  concurring  expressed  the 
belief  that  the  courts  had  only  the  powers  delegated  to  them  by  the 
state,  not  the  "wide  discretionary  powers  which  the  Chancery  of  England 
exercised,"  such  discretionary  powers  remaining  with  the  state.  Foun- 
tain v.  Ravenel,  17  How.  369,  384,  393,  15  L.Ed.  80  (1854). 

34 

In  contrast  to  Justice  McLean's  and  Justice  Taney's  beliefs. 
Justice  Ellison  believed  "the  courts  of  equity,  even  in  the  absence  of 
statute,  have  exercised  (parens  patriae)  jurisdiction  from  time  im- 
memorial." Badger  v.  Badger,  204  Mo.App,  252,  224  S.W.  41,  44  (1920); 
see  also  McMillin  v.  McMillin,  114  Colo.  247,  158  P.2d  444  (1945); 
Hancock  v.  Dupree,  100  Fla.  617,  129  So.  822  (1930;  In  re  Tierney, 

128  App.Div.  835,  112  N.Y.S.  1039  (1908);  In  re  Stittgen,  110  Wis. 

625,  86  N.W.  563  (1901);  Matter  of  Knowack  158  N.W.  882,  53  N.E.  676, 

44  L.R.A.  699  (1899);  State  v.  Grisby.  38  Ark.  406  (1886);  Bryan  v. 
Bryan,  34  Ala.  516  (1859). 
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source  of  its  power.  The  general  attitude  of  the  courts  in  the  United 

States  toward  this  doctrine  was  expressed  as  follows: 

It  is  the  unquestioned  right  and  imperative  duty 
of  every  enlightened  government,  in  its  character 
of  parens  patriae,  to  protect  and  provide  for  the 
comfort  and  well -being  of  such  of  its  citizens 
as  by  reason  of  infancy.  . . were  unable  to  take 
care  of  themselves.  The  performance  of  these 
duties  is  justly  regarded  as  one  of  the  most 
important  of  governmental  functions,  and  all 
constitutional  limitations  must  be  so  understood 
and  construed  as  not  to  interfere  with  its  proper 
and  legitimate  exercise. 35 

Police  Power 


Ballentine  defines  police  power  as  "an  attribute  of  sovereignty, 
comprehending  the  power  to  make  and  enforce  all  wholesome  and  reason- 
able laws  and  regulations  necessary  to  the  maintenance,  upbringing, 
and  advancement  of  public  weal  and  protection  of  public  interests. 1,36 
This  power  was  likened  to  an  individual's  right  to  self-protection. 37 

As  a man  is  authorized  to  protect  himself  against 
danger  threatening  life  or  limb,  so  is  the  state 
authorized  to  protect  itself  against  those  things 
that  threaten  its  existence,  and  its  existence 
cannot  be  maintained  except  by  the  protection  of 
the  life,  health  and  happiness  of  its  citizens, 
their  moral  and  physical  well-being  and  the  promo- 
tion of  what  will  upbuild  its  educational  and 
industrial  interests. 38 


33County  of  McLean  v.  Humphrey,  104  111.  378,  383  (1882). 

36J.  Ballentine,  supra  note  8,  at  958,  959;  see  State  ex  rel . 
Whitsel  v.  Wood,  207  Okl,  193,  248  P.2d  612  (1952JT  see  also  3?X~ 
Words  and  Phrases,  Police  Power, 

37State  ex  rel . Wilkerson  v.  Murphy,  237  Ala.  332,  186  So.  487, 
121  A.L.R.  283  (1939);  Des  Moines  Joint  Stock  Land  Bank  of  Des  Moines 
v.  Mordholm,  217  Iowa  1319,  253  N.W.  701  (1934);  Ex  parte  Flake.,  67 
Tex. Civ.  216,  149  S.W.  146  (1911). 

33Ex  parte  Flake,  supra  note  37,  at  154. 
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The  police  power  was  recognized  as  an  inherent  power  of  sover- 
eignty "which  it  is  the  right  and  duty  of  the  government  or  its 
agents  to  exercise,"  and  was  vested  in  the  legislature.39,40,4^ 

Under  police  power,  the  legislature  of  a state  has  authorization 
to  make,  ordain,  and  establish  all  manner  of  wholesome  and  reason- 
able laws,  statutes  and  ordinances,”  for  the  promotion  of  the  common 
good  and  welfare  of  society  at  large. 4^’43 

This  included  the  protection  of  life,  limb,  health,  comfort, 
order,  safety,  and  morals  of  all  persons  within  the  state;44  the 


39 

People  v.  Carmichael,  56  Misc.2d  388,  288  N.Y.S.2d  931  (1968); 
State  ex  rel.  Rouveyal  v.  Donnelly,  365  Mo.  686,  285  S.W.2d  669 
(1956);  State  ex  rel.  City  of  Minot  v.  Gronna,  79  N.D.  673,  59  N.W.2d 
514  (1953);  State  v.  Cromwell,  72  N.D.  565,  9 N.W.2d  914  (1943); 

Hunter  v.  Green,  142  Fla.  104,  194  So.  379  (1940);  State  v.  Dolan,  13 
Ida.  693,  92  P.  995  (1907). 

400hio  Jurisprudence  333,  at  154. 

41State  v.  Mississippi,  101  U.S.  814,  818,  25  L.Ed.  1079  (1879); 
Munn  v.  Illinois,  94  U.S.  113,  145,  24  L.Ed.  77  (1876);  Brandon 
Shores,  Inc.  v.  Incorp.  Village  of  Greenwood,  68  Wise. 2d  343,  325 
N.Y.S. 2d  957  (1971);  People  v.  Carmichael,  supra  note  39;  Elfbrant  v. 
Russell,  94  Ariz.  1,  381  P.2d  554  (1963);  Drysdale  v.  Prudderi,  195 
N.C.  722,  143  S.E.  530  (1928);  Commonwealth  v.  Alger,  7 Cush.  54 
(Mass.  1851). 

42Brandon  Shores,  Inc.  v.  Incorp.  Village  of  Greenwood,  supra 
note  41;  People  v.  Carmichael,  supra  note  39;  Elfbrant  v.  Russell, 
supra  note  41;  Drysdale  v.  Prudden,  supra  note  41;  Commonwealth  v. 

Alger,  supra  note  41. 

43Katobimar  Realty  Co.  v.  Webster,  20  N.J.  144,  118  A. 2d  824, 

828  (1955);  Sieber  v.  Laawe,  33  N.J. Super.  115,  109  A. 2d  470,  476 
(1954);  see^  also  32A  Words  and  Phrases,  Police  Power  379, 

44State  ex  rel.  Rouveyal  v.  Donnelly,  supra  note  39;  State  erx 
rel • City  of  Minot  v,  Gronna,  supra  note  39;  People  v.  Sell,  310  Mich. 
305,  17  N.W.2d  193,  196  (1945);  State  v,  Cromwell,  supra  note  39; 

State  v.  Van  Vlack,  101  Wash.  503,  172  P.  563  (1918) ; see  C.J.ST  Police, 
208;  8 Ohio  Jurisprudence  333,  § 229. 
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protection  of  all  property  within  the  state;45  the  prohibition  of  all 
things  hurtful  thereto;  and  the  addition  to  the  "general  convenience, 
property  and  welfare."47  To  accomplish  all  of  these,  the  state  through 
the  legislative  enactments  can  limit  the  rights  of  the  individual  for 
the  interests  of  the  society  by  restraining  him  from  transgressing  the 
rights  of  others  in  society ;48?49  by  enforcing  the  observance  of 
duties  owed  by  such  individual  to  others  and  the  community  at  large;50 
by  defining  the  manner  in  which  he  may  use  his  own  property;  and  by 
subjecting  him  to  those  restraints  and  burdens  deemed  necessary.51 
However,  the  regulations  imposed  should  promote  the  general  welfare 
with  as  little  inconvenience  to  the  individual  as  possible,  and  so 
as  not  to  be  unequal  or  unnecessary  restrictions  upon  any  one  indi- 
vidual . 52 


45 

People  v.  Sell,  supra  note  44;  State  v.  Van  Vlack,  supra  note  44. 

46People  v.  Sell,  supra  note  44;  State  v.  Cromwell,  supra  note  39. 

47Stat.e  v.  Cromwell,  supra  note  39. 

4%ee  also  L.  Garber  & N.  Edwards,  The  Public  School  in  Our 
Governmental  Structure  7 (1962). 

49 

State  v.  Dolan,  supra  note  39;  Hunter  v.  Green,  supra  note  39; 
see  J.  Ballentine,  supra  note  8,  at  959. 

50 

People  v.  Carmichael,  supra  note  39,  at  934. 

51  Til  ton  v.  City  of  Utica,  60  N.Y.S.2d  249,  268  (1946);  State  v. 

Van  Vlack,  supra  note  44. 

52Barbier  v.  Connolly,  113  U.S.  27,  5 S.Ct,  357,  360  (1884).  The 
Supreme  Court  held  "neither  the  [Fourteenth]  amendment  nor  any  other 
was  designed  to  interfere  with  the  [police]  power  of  the  state  to  pre- 
scribe regulations"  for  the  general  welfare,  supra,  at  359,  and  such 
legislation  was  not  within  the  Fourteenth  prohibition  if  "within  the 
sphere  of  its  operations  it  affects  alike  all  people  similarly  ' 
situated,"  supra , at  360. 
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The  legislature  in  the  exercise  of  police  power  has  wide  discre- 
tionary power.53  "Legislature,  being  familiar  with  local  conditions, 
is  primarily  the  judge  of  the  necessity  of  [police  power]  enactments," 
thus  the  legislature  has  the  discretion  to  determine  when  the  public 
welfare  or  safety  requires  such  enactments.5^’55 

The  police  power  of  the  state  is  not  unlimited.55  The  regula- 
tions must  have  a real  and  substantial  relation  to  the  object  sought 
to  be  attained  and  some  reasonable  connection  with  the  public  wel- 
fare, and  must  not  violate  nor  conflict  with  the  rights  guaranteed 
by  states  and  the  United  States  Constitution.57,58,59  When  a legis- 
lative regulation  or  enactment  under  the  police  power  is  in  contro- 
versy, the  question  which  the  court  must  ask  in  determining  the 
validity  of  such  an  enactment  is  "Does  the  regulation  subserve  a 
reasonable  public  purpose?"60  If  the  regulation  or  enactment  tends 


53Fuson  v.  Howard,  305  Ky.  843,  205  S.W.2d  1018,  1021  (1947); 
Gleason  v.  Weber,  155  Ky.  431,  159  S.W.  976,  978  (1913). 

54McLean  v.  Arkansas,  21  U.S.  539,  29  S.Ct.  206,  208  (1909); 
Jacobson  v.  Massachusetts,  197  U.S.  11,  25  S.Ct.  358  (1904). 

55 

State  v.  Schlenker , 112  Iowa  642,  84  N.W.  698,  699,  51  L.R.A. 

347,  84  Am. St. Rep.  360  (1900);  City  of  Geneva  v.  Geneva  Telephone  Co., 

30  Misc.  236,  62  N.Y.S.  172,  175  (1899). 

56McLean  v.  Arkansas,  supra  note  55. 

67State  v.  Cromwell,  supra  note  39, 

°°Pedin  v.  City  of  Seattle,  9 Wash.App.  106,  510  P.2d  1169,  1171 
(1973),  Myers  v.  City  of  Defiance,  67  Ohio  App.  159,  36  M.E.2d  162, 

167  (1940);  Brown  v.  Bunselmeyer,  101  Misc,  625,  167  N.Y.S.  993,  996 
(1917). 

59 

Bronx  Chamber  of  Commerce  v,  Full  in,  174  Misc.  524,  21  N.Y.S. 2d 

474,  481,  482  (1940);  Pedin  v.  City  of  Seattle,  supra  note  58.-* 

60Commonweal th  v.  Wormser,  260  Pa.  44,  103  A.  500,  501  (1918). 
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"to  promote  such  an  object,"  and  has  a "reasonable  relation  to  the 
protection  of  the  public  health,  safety  and  welfare,"  then  it  is 
within  the  power  of  the  state  and  should  not  be  set  aside, 

The  wisdom  of  policy  and  the  necessity  of  police  power  enact- 
ments lie  with  the  legislature  to  determine,  not  with  the  courts, 63 
"The  mere  fact  that  a court  may  differ  with  the  legislature  in  its 
views  of  public  policy,  or  that  judges  may  differ  with  the  propriety 
of  the  legislation  in  question,  affords  no  grounds  for  judicial 
interference. "64  The  courts  should  interfere  and  declare  a regulation 
unconstitutional  only  if  it  conflicts  with  the  state  and  United 
States  Constitutions. 65 

The  police  power  of  the  state  is  an  attribute  which  defies  rigid, 
exact  definition  or  limitation,  "but  by  its  very  nature.  . . must 
be  somewhat  elastic,  in  order  to  meet  changing  and  shifting  condi- 
tions, which  from  time  to  time  arise  through  increase  of  population 
and  complex  commercial  social  relations  of  people. "66,67 


Slid, 

S2McLean  v.  Arkansas,  supra  note  54. 

63McLean  v.  Arkansas,  supra  note  54;  Jacobson  v.  Massachusetts, 
supra  note  54;  Atkin  v.  Kansas,  191  U.S.  207,  24  S.Ct.  124  (1903); 
Minnesota  v.  Barber,  136  U.S.  313,  10  S.Ct.  862  (1889);  Mugler  v. 
Kansas,  123  U.S.  623,  8 S.Ct.  273  (1887);  State  v,  Schlenker,  supra 
note  55,  City  of  Geneva  v.  Geneva  Telephone  Co.,  supra  note  55. 

^McLean  v.  Arkansas,  supra  note  54  at  208. 

^McLean  v.  Arkansas,  supra  note  54,  at  208. 

66Graff  v.  Priest,  356  Mo.  401,  201  S.W.2d  945  (1947);  Deems  v. 
City  of  Baltimore,  80  Md.  164,  30  A,  640,  26  L.R.A.  541,  45  Am, St. Rep. 
339  (1894);  Slaughter  House  Cases,  83  U.S.  36  (1872). 

67Graff  v.  Priest,  supra  note  66. 
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The  definition  "essentially  the  product  of  legislative  deter- 
mination," varies  with  circumstances  calling  for  its  exercise, 68,69 
The  purposes  of  government  by  their  nature  are  incapable  of  complete 
definition,  and  no  one  can  foresee  the  emergency  or  necessity  which 
may  call  for  the  exercise  of  police  power, Under  these  con- 
ditions precise  limitations  cannot  be  prescribed.  Thus,  the  police 
power  must  rest  upon  the  maxim  "saius  populi  supreme  lex."7^ 

The  Exercise  of  State  Authority  Toward  Children 
The  state  under  parens  patriae  and  police  power  assumed  the 
authority,  through  legislative  action,  to  restrict  and  regulate  par- 
ental power  over  infant  children.  "The  health,  safety  and  welfare 
of  minors  is  an  appropriate  subject  for  legislative  action,  not 
only  in  the  commonweal th 1 s exercise  of  its  authority  as  parens 
patriae,  but  also  of  the  inalienable  [police]  power  to  enact  laws 
promoting  the  health,  morals,  and  general  welfare  of  the  people. "73,74 


68Posen  v,  Louisiana  State  Board  of  Medical  Examiners,  318 
F.Supp.  1217,  1228  (D.C.La.  1970). 

69Des  Moines  Joint  Stock  Land  Bank  of  Des  Moines  v.  Nordholm, 
supra  note  37. 

70Posen  v.  Louisiana  State  Board  of  Medical  Examiners,  supra 
note  68. 

71  Deems  v.  City  of  Baltimore,  supra  note  66,  at  650. 

72Deems  v.  City  of  Baltimore,  supra  note  66.  Saius  populi 
suprema  lex  means  that  the  welfare  oftfte  people  at~Targe  i s "the 
supreme  law,  J.  Black,  Black’s  Law  Dictionary  (4th  ed.)  1506  (1969); 
see  Lingo  Lumber  Co.  v.  Hayes,  64  S.W.2d  835,  839  (Tex. Civ . App.  1933). 

78Minor  is  synonymous  term  with  infant;  see  43  C.J.S.  Infants  § 1. 

^Commonweal th  v.  Worms ar,  supra  note  60,  at  501. 
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Included  in  the  legislative  action  were  such  subjects  as  the  guardian- 
ship and  custody  of  infants,  the  education  of  children,  and  the  condi- 
tions of  work  and  employment  for  children,7^  In  People  v.  Ewer76  the 
court  stated  that: 

the  better  organized  and  trained  the  race,  the 
better  it  is  prepared  for  holding  its  own. 

Hence  it  is  that  laws  are  enacted  looking  to 
the  compulsory  education  by  parents  of  their 
children,  and  to  their  punishment  for  cruel 
treatment,  and  which  limit  and  regulate  the 
employment  of  children  in  the  factory  and 
the  workshop  to  prevent  injury  from  excessive 
labor.  7 

Custody  of  Infants 

At  common  law,  particularly  in  England,  the  father  had  an  almost 
absolute  right  to  the  care  and  custody  of  his  infant  children,  with 
little  regard  given  to  the  welfare  of  the  child.78  This  common  law 
rule  changed. 

Modern  adjudications  both  here  and  in  England, 
have  greatly  modified  the  rule,  and  have 
incorporated  in  the  law  more  sensible  and 
humane  elements.  It  is  now  well  settled,  at 
least  in  this  country,  that  although,  prima 
facie,  the  father  is  entitled  to  the  care  and 
custody  of  his  infant  child,  yet  if  he  be  an 
unfit  person  therefor,  or  if  it  is  not  for 


75 

59  Am. Jr. 2d  Parent  & Child  § 9;  see  also  39  Am.Jur.  Parent  & 

Child. 

761 41  N.Y.  129,  36  N.E.  4,  25  L.R.A.  794,  38  Am. St. Rep.  788  (1894). 

77People  v.  Ewer,  supra  note  76,  at  5. 

78 

See  Chapter  2,  text  supra  note  23-32.  As  late  as  1883  the 
predominant  right  of  the  father  with  respect  to  his  children  was 
enforced  by  the  court,  even  in  circumstances  of  much  hardship  on^mother 
and  child.  39  Am.Jur.  Parent  & Child  § 10:  see  Re  Agar  Ellis,  24 
Ch.D.  317,  Eng.Rul.Cas.  30-CA  (1883);  Kinq  v.  DeManneville,  5 East  221, 
102  Eng. Rep.  1054  (1804). 
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the  welfare  of  the  child  that  its  nur- 
ture be  committed  to  another,  the  court.  . . 
may,  in  the  exercise  of  sound  judicial  dis- 
cretion deny  such  custody  to  the  father. 79 

The  right  of  the  father  or  parents  to  the  custody  of  infant  children 

is  not  absolute  under  any  and  all  circumstances,  but  is  subject  to 

regulation  and  control  by  the  state,  80,81 , 82- 

Courts  have  recognized  that  the  parent  has  the  natural  right  to 

the  custody  of  their  children.83  Parents  are  given  the  right  of 


7Q 

Sheers  v.  Stein,  43  N.W.  728,  730  (Wis.  1889). 

Of) 

At  common  law,  parental  rights  were  vested  in  the  father 
alone.  See  Chapter  2,  supra  note  23  for  further  discussion.  Modern 
legislation  has  shown  a tendency  to  place  the  mother  on  the  same 
footing  as  the  father  with  respect  to  the  natural  guardianship  of 
their  children.  S_ee  3S  Am. Jur. 2d  Guardian  & Wards  §5;  59  Am.Jur.2d 
Parent  & Child  §Tl. 

81 

Prince  v.  Massachusetts,  supra  note  31;  Jacobson  v.  Massa- 
chusetts, supra  note  54;  Reynolds  v.  United  States,  98  U.S.  145,  25 
L.Ed.  244  TT878);  United  States  v.  Green,  25  Fed.  Cas.  30  (No.  15,256) 
(C.C.I.D.R.  1824); In  re  Zerick,  129  N.E.2d  661  (Ohio  Jur.  1955);  Lai ly 
v.  Fritz  Henry,  85  Iowa  49,  51  N.W.  1155  (1892);  In  re  Stockman,  71 
Mich.  180,  38  N.W.  876  (1888);  Jenkins  v.  Clark,  71  Iowa  556,  32  N.W. 
504  (1887);  Fouts  v.  Pierce,  64  Iowa  73,  19  N.W.  854  (1884);  Joab  v. 
Sheets,  99  Ind.  328  (1884);  Sturtevant  v.  State,  15  Neb.  459,  19  N.W. 
617  (1884);  Bonnett  v.  Bonnett,  61  Iowa  201,  16  N.W.  91  (1883); 

Corrie  v.  Corrie,  42  Mich.  509,  4 N.W.  213  (1880);  Drumb  v.  Keen, 

47  Iowa  435  (1877);  Shaw  v.  Nachteway,  43  Iowa  653  (1876);  State  v. 
Clottu,  33  Ind.  409  (1870);  People  v.  Chegaray,  supra  note  32. 

82  In  interest  of  Morrison,  259  Iowa  301,  144  N.W. 2d  97  (1966); 
State  v.  Clottu,  supra  note  81;  Bennett  and  Bennett,  13  N.J.Eq.  114 
(1860);  People  v.  Chegaray,  supra  note  32;  31  C.J.  Parent  & Child 

§ 9;  see  42  Am. Jur. 2d  Parent  & Child  § 15;  This  jurisdiction  over 
guardianship  does  not  depend  upon  statute  asserting  such  power;  see 
Re  Hudson,  13  Wash. 2d  673,  126  P.2d  765  (1942). 

83 

Xn  re  Zerick,  supra  note  81;  Gowin  v.  Julius,  279  P,2d  954 
(0k 1 . 1955JT  Strangway  y.  Allen,  194  Ky.  681,  240  S.W.  384  (1922); 
Travis  v.  State,  31  Ohio  Cir.Ct,  492  (1909);  see  also  R.  Pound  & T. 
Plucknett  Readings  on  the  History  and  Svstem  of  Common  Law  (3rd  ed.) 
(1927). 
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custody  "on  the  natural  presumption  that  the  children  will,  by  the 
parents*  be  properly  treated,  and  due  care  be  taken  of  their  educa- 
tion, moral  and  religious."84  However,  this  right  to  custody  can  be 
forfeited  if  the  welfare  and  happiness  of  the  child  is  threatened  by 
parent's  conduct,  or  if  the  interest  of  society  requires  it.85,86 
Thus,  the  authority  of  the  state  to  take  over  the  custody  of  infant 
children  was  based  on  parens  patriae,  on  the  right  of  the  child  to 
protection  as  citizen  and  ward  of  the  state,  and  upon  police  power 
as  the  interest  of  the  state  in  its  own  self  protection.87 

Supervisory  jurisdiction  of  infant  children,  and  final  deter- 
mination of  their  custody  rests  with  the  court  as  a representative 
of  the  state  which  stands  in  parens  patriae  to  such  children.88 
For  the  court  to  exercise  its  jurisdiction  and  interfere  in  the 


R.  Pound  & F.  Plucknett,  supra  note  83,  at  496. 

oc: 

In  interest  of  Morrison,  supra  note  82;  Gowin  v.  Julius, 
supra  note  83; In  re  Hock,  88  N.E. 2d  597  (Ohio  App.  1947);  McMillan 
v.  McMillan,  114  Colo.  247,  158  P.2d  (1945);  Pope  v.  Brown,  128 
A.  851  (N.J.  1925);  Strangway  v.  Allen,  supra  note  83;  In  re 
Kirschner,  111  A.  737  (N.J.Ch.  1920);  People  v.  Pierson,  176  N.Y. 

201,  68  N.E.  243  (1903);  Richard  v.  Collins,  45  N.J.Eq.  283,  17  A. 

831,  14  Am. St. Rep.  726  (1889);  see  also  R.  Pound  & F.  Plucknett, 
supra  note  83. 

88Santa  Fe  Community  School  v.  New  Mexico  State  Board  of  Educa- 
tion, 85  N.M.  783,  518  P.2d  272  (1974);  In_re  Zerick,  supra  note  81; 
Travis  v.  State,  supra  note  83. 

O? 

0 Oakes  v.  Oakes,  45  111. App. 2d  387,  195  N.E. 2d  840  (1964); 

Finlay  v.  Finlay,  240  N.Y.  429,  148  N.E.  624,  40  A.L.R.  937  (1925); 
Risting  v.  Sparboe,  179  Iowa  1133,  16  N.W.  592  (1917);  Wilson  v. 
Mitchell,  48  Colo.  454,  111  P.  21  (1910). 

88New  York  Foundling  Hospital  v.  Gatti,  203  U.S.  429,  27  S^Ct. 

53  (1906);  Boone  v,  Boone,  '50  F.2d  153  (D.C.  1945);  Langan  v.  Langan, 
150  F.2d  979  (D.C.  1945);  Roe  v.  Doe,  58  Misc.2d  757,  296  N.Y.S.2d 
865  (1968);  Sheehan  v.  Sheehan,  38  N.J. Super.  120,  118  A. 2d  89  (1955); 
Hill  v.  Hill,  199  Misc.  1035,  104  N.Y.S.2d  755  (1951);  Helton  v. 
Crawley,  241  Iowa  296,  41  N.W. 2d  60  (1950);  Durfee  v.  Durfee,  194 
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parent's  right  to  custody  of  an  infant-  it  requires  a "strong  case" 
to  be  made  for  such  interference.89  The  right  of  parents  to  custody 
is  accorded  the  highest  possible  respect  and  consideration  by  the 
court,  but  the  primary  consideration  in  custody  cases  is  the  welfare 
of  the  child,  both  present  and  future. ,92 


Misc.  594,  87  N.Y.S. 2d  275  (1949);  McKamey  v.  State  ex  rel . Winston, 

189  Tenn.  13,  222  S.W.2d  26  (1949);  Smith  v.  Smith,  188  Tenn.  430, 

220  S.W.2d  627  (1949);  Crowell  v.  Crowell,  184  Ore.  467,  198  P.2d 
992  (1948);  Application  of  Bopp,  58  N.Y,S.2d  190  (1945);  In  re  Cooke, 

114  V t.  177,  41  A. 2d  177  (1945);  In  re  Pratt,  219  Minn.  414,  18  N.W.2d 
147  (1945);  McMillin  v.  McMillin,  supra  note  85;  Bartlett  v.  Bartlett, 
175  Ore.  215,  152  P.2d  402  (1944);  People  ex  rel.  Herzoq  v.  Morqan, 

287  N.Y.  317,  39  N.E.2d  255  (1942);  White  v.  White,  214  Ind.  405,  15 
N.E.2d  86  (1938);  Latta  v.  Trustees  of  General  Assembly  of  Presbyterian 
Church  in  U S.,  213  N.C.  462,  196  S.E.  862  (1938);  People  ex  rel_.  Con- 
verse v.  Derrick,  146  Misc.  73,  261  N.Y.S.  447  (1933);  Finlay  v.  Finlay, 
supra  note  87;  Ex  parte  Flynn,  87  N.J.Eq.  413,  100  A.  1054  (1917); 

Ex  parte  Bowers,  78  Ore.  390,  153  P.  412  (1915);  Buckley  v.  Perrine, 

54  N.J.Eq.  295,  34  A.  1054  (1896). 

89 

Bryan  v.  Bryan,  34  Ala.  516  (1859);  People  v.  Humphrey,  24 
Barb.  521  (N.Y.  1857);  see  also  R.  Pound  & F.  Plucknett,  supra  note  83. 

90 

West  Virginia  State  Board  of  Education  v.  Barnette,  319  U.S. 

624,  63  S.Ct.  1178  (1943);  Pierce  v.  Society  of  Sisters,  268  U.S.  510, 

45  S.Ct.  571  (1925);  Meyer  v.  Nebraska,  262  U.S.  390,  43  S.Ct.  625 
(1923);  Stubbs  v.  Hammond,  257  Iowa  1071,  135  N.W.2d  540  (1965);  Ante- 
domenico  v.  Antedomenico,  142  Conn.  558,  115  A. 2d  659  (1955);  People 
ex  rel.  Wallace  v.  Labrenz,  111  111.  618,  104  N.E.2d  769,  30  A.L.R.2d 
1132  (1952);  Ex  parte  Pfahler,  139  A.  906  (N.J.Ch.  1928);  Wilson  v. 
Mitchell,  supra  note  87;  Bennett  v.  8ennett,  supra  note  82. 

91 With  a parliamentary  act  in  1891,  England  adopted  the  child's 
welfare  as  the  primary  consideration  in  custody,  not  the  traditional 
role  of  the  parent.  R.  Strahan,  The  Courts  and  the  School  17  (1973). 

02 

New  York  Foundling  Hospital  v.  Gatti,  supra  note  88;  United 
States  v.  Green,  supra  note  81;  Ellis  v.  Ellis,  19  Md.App.  361,  311 
A. 2d  428  (1973);  Roe  v.  Doe,  supra  note  88;  In  interest  of  Morrison, 
supra  note  82;  Foussier  v.  Uzielli,  260  N.Y.S. 2d  329  (A.D.  1965); 

Stubbs  v.  Hammond,  supra  note  90;  Cavalleri  v.  Cavalleri,  37  Misc. 2d 
620,  236  N.Y.S. 2d  304~O962);  Miller  v.  Hedrick,  158  Cal.App.2d  281, 

322  P.2d  231  (1958);  Antedomenico  v.  Antedomenico,  supra  note  90; 
Commonwealth  ex  rel.  Shamenek  v.  Allen,  179  Pa.  169,  116  A. 2d  336 
(1955);  Gowin  v.  Julius,  supra  note  83;  In  re  Zerick,  supra  note  81; 
Sheehan  v.  Sheehan,  supra  note  88;  Kallet  v.  Fitzpatrick,  131  N.Y.S. 

2d  9 (1954);  Application  of  Read,  152  Neb.  819,  43  N.W,2d  161  (1950); 
McMillin  v.  McMillin,  supra  note  85;  Burns  v.  Burns,  264  App.Div.  894, 
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In  Lippincott  v.  Lippincott,^  the  court  said  that: 


the  touchstone  of  our  jurisprudence  in  matters 
dealing  with  the  custody  and  control  of  infants 
is  the  welfare  and  happiness  of  the  infant,  and 
not  the  filial  affections  naturally  arising  from 
parental  or  family  relationships.^ 


Compulsory  Education 

Education  suitable  to  a child's  station  in  life  was  one  of  the 
common  law  duties  of  a parent  to  his  children,  the  control  of  such 


34  N.Y.S.2d  813  (1942);  Gardner  v.  Hall,  132  N.J.Eq.  64,  26  A. 2d  799 
(1942);  Johnson  v.  State,  18  N.J.  422,  114  A. 2d  1 (1942);  People  ex 
rel.  Herzog  v.  Morgan,  supra  note  88;  People  ex  rel . Noonan  v.  Wingate, 
376  111.  244,  33  N.E.2d  467  (1941);  Application  of  Presler,  171  Misc. 
559,  13  N. Y.S.2d  49  (1939);  In  re  Bock,  280  N.Y.  349,  21  N.E.2d  186 
(1939);  In  re  Elmer's  Guardianship,  125  N.J.Eq.  148,  4 A. 2d  387  (1939); 
Fladung  v.  Sanford,  51  Ariz.  211,  75  P.2d  685  (1938);  People  ex  rel . 
Converse  v.  Derrick,  supra  note  88;  Hancock  v.  Dupree,  100  Fla.  617, 

129  So.  822  (1930);  Ridgway  v,  Walter,  281  Ky.  140,  133  S.W.2d  748 
(1930);  Ex  parte  Pfahler,  supra  note  90;  Price  v.  Sairisot,  103  N.J.Eq. 
355,  143  A.  319  (1928);  Bellmore  v.  McLeod,  189  Wis.  431,  207  N.W. 

, , -•  ’ "■  ’ ■ Lippincott  v.  Lippincott, 


328,  109  A.  300  (1920);  Barlow  v.  Barlow,  141  Ga.  535,  81  S.E.  433 
(1914);  Wilson  v.  Mitchell,  supra  note  87;  Wood  v.  Wood,  77  N.J.Eq. 

593,  77  A.  91  (1910);  Travis  v.  State,  supra  note  83;  Mahon  v.  People, 
218  111.  171,  75  N.E.  768  (1905);  Lai ly  v.  Fritz  Henry,  supra  note  81; 
In_  re  Stockman,  supra  note  81;  Jenkins  v.  Clark,  supra  note  81;  Fouts 
v.  Pierce,  supra  note  81;  Joab  v.  Sheets,  supra  note  81;  Sturtevant  v. 
State,  supra  note  81;  Bonnett  v.  Bonnett,  supra  note  81;  In  re  Bort, 

25  Kan.  308,  37  Am. Rep.  255  (1881);  Corrie  v.  Corrie,  supra  note  81; 
Drumb  v.  Keen,  supra  note  81;  Shaw  v.  Nachteway,  supra  note  81;  Bennett 
v.  Bennett,  supra  note  82. 

9%upra  note  92. 

^Lippincott  v.  Lippincott,  supra  note  92,  at  255. 

9%ee  Chapter  2,  text  supra  note  33.  See  also  Sheppard  v.  State, 
306  P. 2d  346  (Okl.  1957). 

^Re  Faust's  Guardianship,  239  Miss.  299,  123  So. 2d  218  (1960); 
Bryant  v.  Brown,  151  Miss.  398,  118  So.  184,  60  A.L.R.  1325  (1928); 
Denton  v.  James,  107  Kan.  729,  193  P.  307,  12  A.L.R.  1146  (1920); 

State  ex  rel . Kelly  v.  Ferguson,  95  Neb.  63,  144  N.W.  1039  (1914); 
School  Board  District  No.  18,  Garvin  County  v.  Thompson,  24  Okl.  1, 

103  P.  578  (1909);  Board  of  Education  of  Cartersville  v.  Purse,  101 
Ga.  422,  28  S.E.  896,  41  L.R.A.  593,  65  Am. St. Rep.  312  (1897);  Re 
Ryder,  11  Paige  185  (N.Y.  1844). 


resting  solely  with  the  parent,  95396  s was  not  compulsory 


Hutchinson,  91  N.J.Eq. 
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on  the  parent,  but  reliance  was  placed  upon  the  natural  love  and  affec- 
tion of  the  parent  to  secure  its  performance. 97  Enforcement  of  the 
duty  to  education  was  not  within  the  power  of  the  court.98  The  courts 
had  only  the  power  to  compel  that  bare  maintenance  be  provided,  not 
education.  An  English  Chancellor  said: 

The  law  has  not  authorized  the  compelling  a 
father  to  furnish  means  of  maintenance  beyond 
actual  maintenance.  You  cannot  say  that  the 
father.  . . shall  allow  to  the  child  so  much 
or  so  much  for  the  maintenance  and  education 
of  the  child,  the  law  compels  him  to  maintain 
that  child.  . . but  the  law  can  dc  no  more 
than  compel  bare  maintenance. 99 

Under  tne  new  philosophy  expounded  by  Jefferson  and  other  founders 
of  the  United  States,  education  was  a matter  of  public  concern.100, 101 
It  was  the  means  of  "securing  unity,  promoting  good  citizenship  and 
developing  the  resources  of  the  land  and  the  people."102  Success 
for  the  new  republic  was  viewed  as  dependent  upon  everyone  having  an 
education,  so  that  they  would  be  qualified  to  discharge  the  duties  of 
a free  and  enlightened  citizenry.108  In  his  farewell  address  in  1796, 


97 

School  Board  District  No.  18  v.  Thompson,  supra  note  96, 

Board  of  Education  v.  Purse,  supra  note  96. 

qo 

See  Chapter  2,  text  supra  note  39. 

"Wellesley  v.  Wellesley,  2 Bligh  N.S.P.C.  124,  4 Eng. Rep.  1078, 
1081  (1828). 

lOOgee  text  supra  note  1. 

101H.  Good,  A History  of  American  Education  (2nd  ed.)  81  (1962); 
H.  Good,  A History  of  Western  Education  298  (1947);  K.  Hansen,  Public 
Education  in  American  Society  (2nd  ed. ) 11  (1963). 

102H.  Good  (1962),  supra  note  101,  at  81-82. 

103K.  Hansen,  supra  note  101,  at  10-11.  ^ 
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Washington  offered  these  comments  on  the  necessity  of  education: 

Promote  then,  as  an  object  of  primary  importance, 
institutions  for  the  diffusion  of  knowledge.  In 
proportion  as  the  structure  of  a government  gives 
force  to  public  opinion,  it  is  essential  that  the 
public  should  be  enlightened. 

Jefferson  later  added  the  following  justification: 

If  a nation  expects  to  be  ignorant  and  free 
in  a state  of  civilization  it  expects  what  never 
was  and  never  will  be.  . . . There  is  no  safe 
deposit  [for  the  functions  of  government],  but, 
with  the  people  themselves;  nor  can  they  be 
safe  with  them  without  information.^88 

Education  became  a phase  of  public  policy,  and  gradually  the  con- 
viction developed  that  an  educated  citizenry  was  only  possible  through 

1 06* 

universal  education.  Merely  setting  up  schools  arid  encouraging 
parents  to  send  their  child  was  not  enough.  The  state  must  insist 
that  parents  cause  the  children  to  attend  school. ^ ThUSj  the  battle 
for  compulsory  school  attendance  commenced. 

Massachusetts  enacted  the  first  compulsory  school  attendance  law 
in  1852. 108  It  was  not  until  1918  that  the  last  of  the  contiguous  48 


104 

L.  Cremin,  Tne  American  Common  School  29  (1951). 


Good  (1947),  supra  note  101,  at  450;  K.  Hansen,  supra  note 

101 , at  10. 

107F.  Eby,  The  Development  of  Modern  Education:  In  Theory,  Organ- 

ization & Practice  (2nd  ed.)  559  (1952);  H.  Good  (1947),  supra  note  “ 
101,  at  450;  K.  Hansen,  supra  note  101,  at  10;  Horace  Mann,  an  early 
educational  reformer  from  Massachusetts,  argued  that  it  was  absurd  for 
a state  to  go  so  far  as  to  establish,  support,  and  conduct  school  and 
then  permit  parents  to  keep  their  children  away  to  grow  up  in  igno- 
rance. Eby,  supra. 

108h.  Good  (1947),  supra  note  108.  At  this  point  in  history,  the 
United  States  stepped  ahead  of  England  in  education.  It  was  not  until 
18/0  that  England  passed  its  first  provision  for  compulsory  school 
attendance,  the  Elementary  Education  Act.  This  act  provided  for  the 
establishment  of  state  public  schools  and  empowered  school  boards  to 
require  parents  to  cause  children  "not  less  than  five  years  nor  more 
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states  in  the  Union  had  enacted  such  a law,  due  primarily  to  the  dif- 
ferences in  past  history,  in  economic  and  industrial  conditions,  and 
in  the  character  and  distribution  of  their  people  J09,l  10 
The  compulsory  school  attendance  laws  made: 

the  duty  of  affording  to  a child  an  education 
suited  to  his  needs  and  capacities,  which  have 
always  been  recognized  as  a moral  duty  in  so 
far  as  was  within  the  father's  power,  but  with 
no  definite  standard  fixed  or  enforced  by 
positive  law.  . . definite  and  capable  of 
exact  enforcement.  . . the  state,  itself 
assuming  the  cost  of  education  of  all  to  its 
children,  compels  the  parent  to  use  these 
privileges  and  to  send  his  children  to.  . . 
school . >1 ^ 

Education  became  a legitimate  function  of  the  state,  since  "the  public 
has  a paramount  interest  in  the  virtue  and  knowledge  of  its  members, 
and,  that  of  strict  right,  the  business  of  education  belongs  to  it.."112> 


than  13  years"  to  attend  school  for  a specified  time,  under  penalties 
if  parents  were  to  breach  the  law;  see  J.  Murphy,  The  Education  Act 
870:  Text  and  Commentary  (1972). 

Good  (1962),  supra  note  101,  at  10. 

Good  (1947),  supra  note  101,  at  450,  451. 

^Peck's  Domestic  Relations  §108,  p.  254. 

112$tate  v.  Garber,  197  Kan.  567,  419  P,2d  896  (1966);  State  ex 
reL  Anderson  v.  Brand,  214  Ind.  347,  5 N.E.2d  531,  110  A.L.R.  778, 
(1937),  reversed  on  other  grounds  303  U.S.  95,  58  S.Ct.  443  (1938); 
Herold  v.  Parish  Board,  136  La.  1034,  68  So.  116  (1915);  Leeper  v. 
State,  103  Tenn.  500,  53  S.W.  962,  48  L.R.A.  167  (1889);  State  ex  rel, 
McCausland  v.  Freeman,  61  Kan.  90,  58  P.  959,  47  L.R.A.  67  ( 1 8997; 
Curryer  v.  Merrill,  25  Minn.  1,  33  Am. Rep.  450  (1878);  Ferriter  v. 
Tyler,  48  Vt.  444,  21  Am. Rep.  133  (1876);  State  v.  Clottu,  supra  note 
81;  Donahoe  v.  Richards,  38  Me.  379,  69  Am. Dec.  256  (1854). 

"^^Ex  parte  Crouse,  4 Whart.  9,  11  (Pa.  1839);  see  also  Common- 
wealth v.  Wormser,  260  Pa,  44,  103  A.  500  (1918). 
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The  courts  have  unanimously  recognized  the  natural  and  legal 
duty  of  a parent  to  control  and  give  his  children  an  education 
"That  parents  are  ordinarily  entrusted  with  [the  providing  of  an 
education  for  their  children]  because  it  can  seldom  be  put  into 
better  hands. "1 1 5 

However,  parental  right  to  custody  and  control  was  not  an 
inalienable  right,  but  was  subordinate  to  the  interest  of  the  state, 
and  subject  to  restriction  and  regulation  by  statute.' 16,117  £0m_ 

pulsory  school  attendance  laws  were  enacted  to  enforce  the  natural 
duty  and  obligation  of  parents  t.o  give  their  children  a suitable 
education J Under  these  statutes,  the  parents  no  longer  have  com- 


114 

Meyer  v.  Nebraska,  supra  note  90;  People  ex  rel.  Lewis  v. 

Graves,  127  Misc.  135,  215  N.Y.S.  632  (1926);  Bryant  v.  Brown,  supra 

note  96;  State  v.  Spiegel,  39  Wyo.  309,  270  P.  1064,  64  A.L.R.  289 

(1928);  Gulley  v.  Gulley,  111  Tex.  233,  231  S.W.  97,  15  A.L.R.  564 

(1921);  Crawford  v.  School  District,  68  Ore.  388,  137  P.  217  (1913); 
School  Board  District  No.  18,  Garvin  County  v.  Thompson,  supra  note 
96;  State  v.  Bailey,  157  Ind.  324,  61  N.E.  730  (1901);  Board  of 
Education  of  Cartersville  v.  Purse,  suDra  note  96;  Bissell  v. 

Davison,  65  Conn.  183,  32  A.  348  (1894)';  Maddox  v.  Neal,  45  Ark. 

121  (1885);  Re.  Scarritt,  76  Mo.  565  (1882);  Anonymous,  60  N.Y.  262 
(1873);  People  ex  rel . O'Connell  v.  Turner,  55  111.  280  (1870); 

Miller's  Appeal,  40  Pa.  57  (1861);  Stanton  v.  Wilson,  3 Day  37 
(Conn.  1808). 

^15Ex  parte  Crouse,  supra  note  113. 

^6Ex  parte  Crouse,  supra  note  113. 

^State  v.  Garber,  supra  note  112;  Commonwealth  v.  Bey,  166 
Pa.  Super.  146,  70  A. 2d  693  (1950) ; People  ex  rel . Shapiro  v.  Dorin, 

199  Misc.  643,  99  N.Y.S. 2d  830  (1950);  Rice  v.  Commonwealth,  188  Va. 
224,  49  S . E . 2d  342  (1948);  Parr  v.  State,  117  Ohio  23,  157  N.E.  555 
(1927);  State  v.  Bailey,  supra  note  114;  see  also,  68  Am.Jur.2d  Schools 
§ 227;  24  R.C.L.  621 

118People  v.  Levi  sen,  404  111.  574,  90  N.E. 2d  213  (1950);  Meyer 
v.  Nebraska,  supra  note  90;  State  v.  Counort,  69  Wash.  361,  124  P. 

910  (1912). 
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plete  control  to  decide  whether  a child  goes  to  school  or  to  work, 
or  even  whether  the  child  should  have  an  education. ^9 

The  ultimate  object  of  compulsory  attendance  laws  was  that  all 
children  be  given  the  opportunity  to  be  educated  secularly,  "since 
the  kind  of  education  children  receive  has  a substantial  bearing 
upon  the  kinds  of  citizens  they  will  become,"  and  the  main  purpose 
of  the  United  States  education  system  is  to  ensure  the  training  of 
children  in  good  citizenship,  patriotism  and  loyalty  to  the  state 
and  the  nation  as  a means  of  protecting  the  public  welfare. lcu* * c 
Parents  or  other  persons  standing  in  the  parental  position  were  com- 
pelled to  see  that  their  children  of  specified  ages  attended  school, 
thus  preventing  them  from  denying  their  children  a minimal  education, 
and  placing  the  primary  burden  of  compliance  with  parents .123,124,125 

^9In  re  Alley,  174  Wis.  85,  182  N.W.  360  (1921);  see  J.  Peterson, 
R.  Rossmiller  & M.  Volz,  The  Law  and  Public  School  Operation  344  (1968). 

*]  on 

See  People  ex  rel.  Shapiro  v.  Dorin,  supra  note  117,  at  834. 

^ People  ex  rel . Shapiro  v.  Dorin,  supra  note  117,  at  834. 

122In  re  Shinn,  195  Cal.App.2d  683,  16  Cal.Rptr.  165,  168  (1961). 

^2%alem  Community  School  Corp.  v.  Easterly,  150  Ind.App.  11,  275 
N.E. 2d  317  (1917);  State  v.  Vaughn,  44  N.J.  142,  207  A. 2d  537  (1964); 
Palmer  v.  District  Trustees  of  District  No.  21,  289  S.W.2d  344  (Tex. 
Civ.App.  1956). 

^2<^Salem  Community  School  v,  Easterly,  supra  note  123,  at  322. 

^State  v.  Vaughn,  supra  note  123,  at  539. 
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If  the  parent  neglects  to  perform  this  duty,  he  can  be  coerced  by  law 
to  execute  his  obligati  on. 

The  power  of  the  state  to  enforce  compulsory  attendance  laws 

requiring  that  all  children  of  specified  ages  attend  some  school  has 

1 PR 

been  uniformly  sustained  as  constitutionally  beyond  question. 1,10 

The  exercise  of  this  power  was  not  an  invasion  of  the  natural  right 

1 29 

of  a parent  to  govern  his  own  children. 

Parents  have  no  constitutional  right  to  deprive 
their  children  of  the  blessings  of  an  education 
or  prevent  the  state  from  assuring  children 
an  adequate  preparation  for  the  independent 
and  intelligent  exercise  of  their  privileges 
and  obligations  as  citizens  in  a free  democracy. 


126Even  though  the  parent  neglects  his  child's  education,  it  is 
not  usually  a matter  of  course  that  such  neglect  would  warrant  that 
the  father's  guardianship  be  taken  away.  See  R.  Pound  & T.  Plucknett, 
supra  note  83. 

127Parr  v.  State,  supra  note  117;  Fogg  v.  Board  of  Education  of 
Union  School  District  of  Littleton,  76  N.H.  296,  82  A.  173  (1912); 
State  v.  Bailey,  supra  note  117;  State  v.  Clottu,  supra  note  81. 

^^Oregon  v.  Mitchell,  400  U.S.  112,  91  S.Ct.  260  (1970);  Zorach 
v.  Clauson,  343  U.S.  306,  72  S.Ct.  679  (1952);  Pierce  v.  Society  of 
Sisters,  supra  note  90;  Meyer  v.  Nebraska,  supra  note  90;  Sheehan  v. 
Scott,  520  F. 2d  825  (C.A.I11.  1975);  Concerned  Citizens  for  Neighbor- 
hood Schools,  Inc.  v.  Board  of  Education  of  Chattanooga,  Tennessee, 

379  F.Supp.  1233  (D.C.Tenn.  1974);  Scoma  v.  Chicago  Board  of  Educa- 
tion, 391  F.Supp.  452  (D.C.I11.  1974);  Commonwealth  ex  rel_.  School 
District  of  Pittsburgh  v.  Ross,  330  A. 2d  290  (Pa.  1975);  In _ne  Mario, 
65  Mi  sc. 2d  708,  317  N.Y.S.2d  659  (1971);  In  re  Currence,  42  Misc.2d 
418,  248  N . Y . S . 2d  251  (1963);  In_re  Shinn,  supra  note  122;  Dobbins 
v.  Commonwealth,  198  Va.  697,  96  S.E.2d  154~Tl957);  Sheppard  v.  State, 
06  P. 2d  346  (Okl . 1957);  Cotterly  v.  Muirhead,  244  S.W.2d  920  (Tex. 
Civ. App.  1956);  People  ex  rel . Shapiro  v.  Dorin,  supra  note  117; 

State  v.  Hoyt,  84  N.H.  38,  146  A.  170  (1929);  State  v.  Wolf,  145  N.C. 
440,  59  S.E.  40  (1907);  State  v.  Jackson,  71  N.H.  552,  53  A.  1021 
(1902). 

^29in  re  Shinn,  supra  note  122;  State  v.  O'Dell,  187  Ind.  .84, 

118  N.E.  529  (1917);  State  v.  Jackson,  supra  note  128;  State  v." 

Bailey,  supra  note  117. 

^°®Commonweal th  v.  Bey,  supra  note  117,  at  695. 
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The  state  s power  was  exerted  to  secure  to  the  child  an  opportunity 
to  acquire  an  education  to  the  end  that  the  best  interest  of  the 
child,  protected  by  parens  patriae,  and  the  state,  protected  by 
police  power,  be  served. 131 

A democratic  society  which  rests  for  continuance  upon  "the 
healthy,  well-rounded  growth  of  its  young  people,"  may,  as  parens 
patriae,  intervene  in  the  parents’  control  of  education  for  the  pro- 
tection of  the  future  of  these  children. 132,133  To  “fit  [the  child] 
for  the  ordinary  duties  of  life  in  the  sphere  in  which  he  moves, 
and  enable  him  to  earn  a respectable  and  honest  living,"  arid  to 
ensure  attainment  of  skills  "essential  to  the  transaction  of  busi- 
ness and  the  adequate  discharge  of  civil  and  political  duties," 
education  was  declared  a necessity. 1 3^’* 1 35,136,137  5-;nce  func|amen_ 

tally  the  legal  duty  of  the  parent  to  provide  for  his  child  was 


State  v.  O'Dell,  supra  note  129,  at  530;  Ex  parte  Sharp,  15 
Ida.  120,  96  P.  563,  565  (1908);  State  v.  Peterman,  32  Ind.App.  665, 
70  N.E.  550,  552  (1904);  State  v.  Bailey,  supra  note  114,  at  730. 


132Prince  v.  Massachusetts,  321  U.S.  158,  64  S.Ct.  438,  443 
(1944). 

1 33Prince  v.  Massachusetts,  supra  note  132;  In  re  Mario,  supra 
note  128;  Commonwealth  v.  Beiler,  168  Pa. Super.  462,  79  A. 2d  134 
(1951);  People  ex  rel.  Shapiro  v.  Qorin,  supra  note  117. 

1 34Cory  v.  Cook,  24  R. I.  421,  53  A.  315,  317  (1902). 

1 ^International  Text  Book  Co.  v.  Connelly,  206  N.Y.  188,  99 
N.E.  722,  725,  42  L.R.A.  (N.S.)  1115  (1912). 

1 ^Education  was  included  as  one  of  the  5 leading  elements  which 
constitute  the  doctrine  of  infant  necessaries.  Food,  lodging,  clothes 
and  medical  care  are  the  other  elements.  Schouler,  Domestic  Rela- 
tions^ (5th  ed.)  §411.  


37Morns  v.  Morris,  92  Ind.App.  65,  171  N.E.  386  (1930);  Sisson 
v Schultz,  251  Mich.  553,  232  N.W.  253  (1930);  International  Text 
Book  Co.  v.  Connelly,  supra  note  135;  International  Text  Book  Co.  v. 
Doran,  80  Conn.  307,  38  A.  255  (1907);  Cory  v.  Cook,  supra  note  134. 
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confined  to  necessaries,  and  education  was  defined  as  a necessary, 
the  parent  was  now  legally  required  to  provide  for  the  child's  edu- 
cation.138 


The  general  liability  of  the  father  to  support 
and  provide  for  his  children.  . . is  not  limited 
to  the  bare  necessaries  of  life  but  includes  all 
of  those  things  which  are  reasonably  necessary 
to  the  comfort,  health,  training  and  education 
of  the  child  suitable  to  his  degree  and  station.130 

Attendance  at  common  schools  has  been  declared  by  the  state  as 

necessary  to  the  education  of  the  child;  thus,  the  parent  is  under 

liability  to  provide  for  the  child's  attendance  at  school.140 

The  primary  beneficiaries  of  compulsory  school  attendance  were 
riot  the  child,  nor  the  parent.  The  enactment  of  such  laws  was  for 
the  benefit  of  society,  to  safeguard  the  intelligence  of  its  people, 
and  promote  the  well-being  and  safety  of  the  state  itself.141,142,143 


138Morris  v.  Morris,  supra  note  137,  at  387. 

1 30 

Cory  v.  Cook,  supra  note  134,  at  387. 

140The  courts  consistently  held  that  a common  school  education 
was  a necessary.  The  provision  of  further  education  or  training  as 
a necessary  was  held  as  dependent  upon  the  given  circumstances  and 
facts.  Morris  v.  Morris,  supra  note  137;  Sisson  v.  Schultz,  supra 
note  137,  at  253. 

141People  v.  Turner,  277  N.Y.App.  317,  98  N.Y.S.2d  886  (1950); 
Fogg  v.  Board  of  Education  of  Union  School  District  of  Littleton, 
supra  note  127;  State  v.  Bailey,  supra  note  114;  Bissell  v.  Davison, 
supra  note  114;  State  v.  McCaffrey,  69  Vt.  85,  37  A.  234  (1896); 
see  also  39  Am.Jur.  Parent  & Child  §48;  59  Am.Jur.2d  Parent  & Child 
§ 57. 

142People  v.  Turner,  supra  note  141,  at  888;  State  v.  McCaffrey, 
supra  note  141,  at  235. 

1 43  _ 

Fogg  v.  Board  of  Education  of  Union  School  District  of  Lit- 
tleton, supra  note  127;  State  v.  Bailey,  supra  note  114;  Bissell  v. 

Davison,  supra  note  114;  State  v.  McCaffrey,  supra  note  141. 
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Such  laws  were  a valid  exercise  of  the  police  power  of  the  state,  and 
had  as  their  primary  purpose  to  ensure  a literate  citizenry  who  were 
in  sympathy  with  the  American  ideals  "for  the  very  existence  of  our 
government,  as  well  as  its  progress  and  development  depend  upon  the 
intelligence  of  our  citizenry. "*44,145 
Child  Labor 


The  Industrial  Revolution,  with  the  resulting  development  of  the 

factory  system  and  rapid  expansion  of  organized  labor,  prompted  the 

passage  of  legislation  aimed  at  preventing  potential  child  neglect 

and  exploitation  in  the  labor  market 

There  are  many  employers  who  engage  the  service 
of  children  because  their  labor  can  be  obtained 
at  less  cost  than  the  labor  of  adults.  There 
are  also  parents  who  do  not  seem  to  care  how 
dangerous  the  employment  in  which  their  children 
are  engaged.  , . . The  child,  thoughtless,  for- 
getful, and  careless,  as  the  majority  of  them 
are,  was  thus  subjected  to  continual  dangerJ4? 


4 Interstate  Consolidated  St.  Railway  Co.  v.  Commonwealth  of 
Massachusetts,  207  U.S.  79,  28  S.Ct.  26  (1907);  State  v.  Garber, 
supra  note  112;  Commonwealth  v.  Bey,  supra  note  117,  Rice  v.  Com- 
monwealth, supra  note  117;  Stephens  v.  Bongart,  15  N.J.Misc.  80, 
189  A.  131  (1937);  State  v.  Jackson,  supra  note  128. 

^Stephens  v.  Bongart,  supra  note  144,  at  132. 

146Louisville,  H.&  S.L.R.C.  v.  Lyons,  155  Ky.  396,  159  S.W. 
971,  976,  48  L.R.A.  667  (1913.) 
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This  was  the  reason  for  legislatures  to  provide  a remedy  for  such  a 
condition  by  enacting  child  labor  laws.  These  laws  are  founded  on 
the  principle  that  the  state  has  the  supreme  right  to  guardianship  of 
children  and  can  control  the  natural  rights  of  the  parent  when  the 
welfare  of  the  child  or  society  conflicts  with  the  parental  rights. '^8 
Thr  primary  motive  for  the  passage  of  child  labor  laws  was  to 
protect  children  of  tender  age  from  harm  to  their  physical  or  moral 
well-being,  ^9 

From  their  tender  years,  immature  growth  and  lack 
of  experience  and  knowledge,  minors  are  more 
subject  to  injury  from  excessive  exertion  and  less 
capable  of  self- protection  than  adults.  They  are, 
therefore,  peculiarly  entitled  to  legislative  pro- 
tection.'00 

The  child's  youthful  nature  requires  that  the  state  protect  him,  since 
he  does  not  have  the  maturity  to  do  so  himself.  For  this  reason,  the 
state's  authority  over  children's  activities  is  broader  than  that 
exercised  over  the  like  actions  of  adultsJ5'  Acting  as  parens  patriae 
to  guard  the  general  interest  in  the  youth's  well-being,  the  state  may 
prohibit  by  legislation  the  labor  of  children  under  designated  ages. 


148Starries  v.  Albion  Mfg.  Co,,  147  N.C.  556,  61  S.E.  525,  526 
(1908). 

149Terry  Dairy  Co.  v.  Nally.  146  Ark.  448,  225  S.W.  887,  12  A.L.R. 
1208  (1920);  Inland  Steel  Co.  v.  Yedinak,  172  Ind.  423,  87  N.E.  229 
(1909);  Lenahan  v.  Pitt.ston  Coal  Mining  Co.,  218  Pa.  31,  67  A.  642 
(1907);  Ex  parte  Spencer,  149  Cal.  396,  86  P.  896  (1906). 

1 50 

Ex  parte  Spencer,  supra  note  149,  at  897. 

151Ginsberg  v.  New  York,  390  U.S.  629,  88  S.Ct.  1274  (1968); 

Prince  v.  Massachusetts,  supra  note  132;  People  v.  Ciocarlan,  317 
Mich.  349,  26  N.W.2d  904  (1946). 
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in  hazardous  occupations,  and  in  unsuitable  occupations .152,153,154,155 

The  inalienable  right  of  the  child  or  adult 
to  pursue  a trade  is  indisputable;  but  it  must 
be  not  only  one  which  is  lawful,  but  which,  as 
to  the  child  of  immature  years,  the  state  or 
sovereign,  as  parens  patriae,  recognizes  as 
proper  and  safe. Ib6 


1 w? 

The  court  defined  work  in  a broader  sense  than  just  labor 
in  a factory,  workshop  or  mercantile  establishment;  it  also  included 
labor  as  entertainers  in  theaters,  "The  [child  labor]  statute  was 
intended  to  protect  children  from  employment  calling  for  constant 
attention,  regular  effort,  and  physical  or  mental  strain,  to  accom- 
plish the  desired  result."  Commonwealth  v.  Griffith,  204  Mass.  18, 

90  N.E.  394,  395  (1910);  s_eeL  Commonwealth  v.  Hong,  261  Mass.  226, 

158  N.E.  759,  55  A.L.R.  640 '(1927). 

153prinCe  v.  Massachusetts,  supra  note  132;  Sturges  & Burns  Mfg. 
Co.  v.  Beauchamp,  231  U.S.  320,  54  S.Ct.  60  (1913);  Terry  Dairy  Co 
v.  Nally,  supra  note  149;  State  v.  Rose,  125  La.  467,  51  So.  496 
(1910);  Ex  parte  Spencer,  supra  note  14S. 

^Sturges  & Burns  Mfg.  Co.  v.  Beauchamp,  supra  note  153;  Chi- 
cago, B.  & Q.R.Co.  v.  McGuire,  219  U.S.  549,  3TSXt.  259  (1910); 
Muller  v.  Oregon,  208  U.S.  412,  28  S.Ct.  324,  13  Ann.Cas.  957  (1908); 
Jacobson  v.  Massachusetts,  197  U.S.  11,  25  S.Ct.  358  (1904);  Holden 
v.  Hardy,  169  U.S.  366,  18  S.Ct.  358  (1897);  Wind  River  Lumber  Co. 
v.  Frankfort  Marine,  Accident  & Plate  Glass  Ins.  Co.,  196  F.  340 
(C.A.Ore.  1912);  State  v.  Erie,  210  Iowa  974,  232  N.W.  279,  72  A.L.R. 
137  (1930);  Commonwealth  v.  Wormser,  supra  note  113;  Green  v.  Apple- 
ton  Woolen  Mills,  162  Wis.  145,  155  N.W.  958  (1916);  Purtell  v.  Phil- 
adelphia & Reading  Coal  & Iron  Co.,  256  111.  110,  99  N.E.  899  (1912); 
Stehle  v.  Jaeger  Automatic  Machine  Co.,  220  Pa.  617,  67  A.  1116 
(1908);  Leathers  v.  Blackwell  Durham  Tobacco  Co.,  144  N.C.  330,  57  S.E. 
11(1907);  Lenahan  v.  Pittston  Coal  Mine  Co.,  supra  note  149;  Ex  parte 
Spencer,  supra  note  149.. 

1 55 

Prince  v.  Massachusetts,  supra  note  132;  Gorczynski  v.  Nugent, 
402  111.  147,  83  N.E. 2d  495  (1948];  People  v.  Ciocarlan,  supra  note 
151;  Commonwealth  v.  Hong,  supra  note  152;  Andrieux  v.  Butler,  44 
Mont.  557,  121  P.  291  (1912) ; Commonweal th  v.  Griffith,  supra  note 
152;  State  v.  Rose,  supra  note  153;  People  v.  Ewer,  141  N.Y.  129,  36 
N.E.  4,  25  L.R.A.  794,  38  Am. St. Rep.  788  (1894);  In  re  Stevens,  70 
Hun.  243,  24  N.Y.S.  780  (1893). 

1 56 

People  v.  Ewer,  supra  note  155,  at  6. 
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Such  legislation  directed  in  good  faith  towards  the  labor  of  minors 
does  not  violate  constitutional  restrictions  of  the  Fourteenth  Amend- 
ment against  special  legislation  and  unfair  discrimination.15^  Nor 
does  this  legislation  violate  for  the  child,  the  constitutional  pro- 
vision guaranteeing  liberty  of  contract,  since  the  right  of  a child 
to  contract  is  not  absolute.158  The  legislation  also  does  not  con- 
stitute an  unlawful  interference  with  parents'  control  over  the 
child  or  their  right  to  its  labor.'08 

The  right  to  the  labor  of  a child  is  not  a vested 
right  in  the  parent,  nor  is  it  any  more  important 
than  the  right  to  control  its  education.  Both 
are  subject  to  the  paramount  power  of  the  state 
when  it  deems  it  necessary  to  exercise  it  for  the 
general  good.'68 

Child  labor  laws  were  also  passed  as  an  exercise  of  the  police 

power  of  the  state  for  the  welfare  of  the  state.16* 

The  state  is  vitally  concerned  that  her  children 
be  not  killed,  maimed,  stunted  in  growth,  or 
enfeebled  in  strength  at  the  important  period  of 
development  so  as  to  become  a public  charge.168 


1 57 

Inland  Steel  Co.  v.  Yedinak,  supra  note  149;  Ex  parte  Spencer, 
supra  note  149;  Starnes  v.  Albion  Mfg.  Co.,  supra  note  148;  New  York 
Jute  Mill  v.  Chelsea,  43  Misc.  266,  88  N.Y.S.  1082  (1904);  see  12 
Am.Jur.  179,  Constitutional  Law  § 498. 

CO 

Terry  Dairy  Co.  v.  Nally,  supra  note  149;  Starnes  v.  Albion 
Mfg.  Co.,  supra  note  148. 

1 59 

Starnes  v.  Albion  Mfg.  Co.,  supra  note  148;  State  v.  Shorev. 

48  Ore.  396,  86  P.  881  (1906). 

160Starnes  v.  Albion  Mfg.  Co.,  supra  note  148,  at  527. 

161State  v.  Erles , supra  note  154;  Inland  Steel  Co.  v.  Yedinak, 
supra  note  149;  New  York  Jute  Mill  v.  Chelsea,  supra  note  157;  State 
v.  Ewer,  supra  note  155.  ^ 

1 cp 

'Inland  Steel  Co.  v.  Yedinak,  supra  note  149,  at  236. 
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Primary  responsibility  for  determining  how  far  the  power  to  enact  child 
labor  laws  shall  be  exercised  rests  with  the  legislature. 168  j|ie  leg- 
islature may  determine  when  "the  youthful  mind  and  judgment  become 
sufficiently  mature  so  that  a minor  may  properly  be  permitted  to  engage 
in  a hazardous  occupation,"  and  what  "occupations  are  more  injurious 
to  children  than  others.  . . hence  the  subject  of  special  legis- 
lation. "164,165  may  also  make  special  regulations  with  respect 
to  the  employment  of  children."*®®  Courts  will  not  interfere  "if  the 
exercise  of  power  is  not  arbitrary  or  unreasonable.*®7  Legislatures 
may  undoubtedly  enact  whatever  child  labor  statutes  as  are  necessary 
to  ensure  that  "the  interest  of  the  children  and  the  general  welfare 
of  the  state  will  be  thereby  secured  and  promoted. 1,168 


■]  £ O 

Sturges  & Burns  Mfg.  Co.  v.  Beauchamp,  supra  note  153;  State 
v.  Erie,  supra  note  154;  Terry  Dairy  Co.  v.  Nally,  supra  note  149; 

Green  v.  Appleton  Woolen  Mill,  supra  note  154;  State  v.  Shorey,  supra 
note  159;  State  v.  Rose,  supra  note  153;  Inland  Steel  Co.  v.  Yedinak, 
supra  note  149;  Starnes  v.  Albion  Mfg.  Co.,  supra  note  148;  Lenahan 
v.  Pittston  Coal  Mining  Co.,  supra  note  149;  Ex  parte  Spencer,  supra 
note  149. 

'o^Green  v.  Appleton  Woolen  Mills,  supra  note  154,  at  960. 

1 /■  r 

lx  parte  Spencer,  supra  note  149,  at  898;  see  also  State  v. 
Rose,  supra  note  153;  Inland  Steel  Co.  v.  Yedinak,  supra  note  149; 
Commonwealth  v.  Fisher,  218  Pa.  48,  62  A.  198  ( 1 905 ) . 

*®®Ginsberg  v.  New  York,  supra  note  151;  Prince  v.  Massachusetts, 
supra  note  132;  People  v.  Ciocarlan,  supra  note  151;  Commonwealth  v. 
Wormser,  260  Pa.  44,  103  A.  500  (19181;  Green  v.  Appleton  Woolen  Mills, 
supra  note  154. 

167Sturges  & Burns  Mfg.  Co.  v.  Beauchamp,  supra  note  153;  State  v. 
Erie,  supra  note  154;  Terry  Dairy  Co.  v.  Nally,  supra  note  149;  State 
v.  Rose,  supra  note  153;  Inland  Steel  Co.  v.  Yedinak,  supra  note  149; 
Starnes  v.  Albion  Mfg.  Co.,  supra  note  148;  Lenahan  v.  Pittston  Coal 
Mining  Co.,  supra  note  149;  Ex  parte  Spencer,  supra  note  149;  State  v. 
Shorey,  supra  note  159.  v 

*®8Inland  Steel  Co.  v.  Yedinak,  supra  note  149,  at  235. 
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Child  labor  laws  were  enacted  along  with  compulsory  school  attend- 
ance laws,  and  operate  in  conjunction  with  these  laws.  169,170  such 
laws  were  enacted  to  safeguard  the  "health,  life  and  limb"  of  young 
children  in  dangerous  or  unfit  occupations,  and  "at  the  same  time 
[to  afford]  them  an  opportunity  to  attend  school.""*^  Both  have 
limited  child  and  parent  choice  in  the  matter  of  school  attendance 
in  the  best  interest  of  the  state  and  the  child.  Mandates  against 
child  labor  helped  foster  education  which  is  necessary  for  an 
"enlightened"  citizenry  and  successful  democracy. "^2,1 73 


169 

Massachusetts  passed  the  first  child  labor  law  in  1842  which 
provided  that  every  small  child  be  given  an  opportunity  for  12  weeks 
at  school  annually.  H.  Good,  A History  of  Western  Education  416 
(1947). 

^The  British  Factory  Act  of  1883  required  that  children  have 
a "school  master's  ticket"  which  was  a certificate  stating  that  they 
had  received  at  least  two  hours  of  educational  instruction  a day. 
Early  a close  relationship  between  compulsory  school  attendance  laws 
and  child  labor  laws  was  established.  K.  Alexander  & F.  Jordan, 
supra  note  146,  at  17.  This  close  relationship  was  maintained  in 
the  United  States  child  labor  laws,  supra  note  169.  Usually  the 
authority  to  issue  work  permits  to  children  within  the  compulsory 
school  attendance  age  is  vested  in  local  school  board  officials  so 
that  the  child  labor  laws  and  compulsory  education  laws  complement 
one  another.  E.  Reutter,  Schools  and  the  Law  50  (1960). 

1 71 

Inland  Steel  Co.  v.  Yedinak,  supra  note  149,  at  235. 

^At  present,  all  states  have  child  labor  laws.  The  Federal 
Fair  Labor  Standards  Act  of  1932  controls  the  employment  of  minors 
in  interstate  and  foreign  commerce.  K.  Alexander  & F.  Jordan, 
supra  note  146,  at  18. 

173 

See  text  supra  notes  101-103. 
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Summary 

The  new  republic  instituted  by  the  American  colonists  demanded 
an  educated  citizenry.  To  ensure  this,  the  government  began  to 
assert  control  over  its  children.  This  control  was  assumed  under 
the  parens  patriae  and  police  power  doctrines.  Parens  patriae,  a 
common  law  concept  asserting  the  state  as  supreme  guardian  of  chil- 
dren, protected  the  welfare  of  the  children,  and  the  police  power 
protected  the  public  welfare. 

The  state's  exercise  of  control  over  children  extended  to  cus- 
tody, education  and  employment.  Laws  were  enacted  to  protect  children 
from  their  parents,  compel  their  education  and  regulate  their  employ- 
ment. 

Courts  recognized  that  parents  had  a natural  right  to  the  cus- 
tody of  their  children,  but  this  right  was  superseded  by  the  interest 
of  the  state.  The  welfare  and  happiness  of  the  child,  not  the  natural 
right  of  custody.,  became  the  primary  consideration  in  court  custody 
cases. 

Education,  as  a phase  of  public  policy,  became  a legitimate  state 
concern.  Laws  were  enacted  to  protect  the  state  interest  by  forcing 
parents  to  fulfill  their  natural  obligation  to  educate  their  children. 
By  declaring  education  a necessary,  the  courts  held  parents  liable 
for  providing  education  for  their  children. 

Child  labor  laws  were  enacted  to  protect  young  children  from 
harm  to  their  physical  and  moral  well-being.  Developed  as  a compan- 
ion to  compulsory  education  laws,  these  laws  helped  provide  children 
with  the  time  and  opportunity  to  go  to  school. 


74 


The  state  assumed  the  prerogatives  in  the  control  over  children, 
justified  by  the  parens  patriae  and  police  power  doctrines.  In  the 
exercise  of  this  control,  the  state  did  not  always  assert  itself, 
but  voluntarily  abrogated  its  control. 


CHAPTER  IV 


THE  STATE  EXERCISES  ITS  PREROGATIVE  OVER  CHILDRFN 

Under  the  guiding  principle  of  the  new  republic  that  an  educated 
citizenry  is  essential  for  survival,  the  state  assumed  supreme  author- 
ity over  its  children.  This  prerogative  was  justified  under  the 
parens  patriae  doctrine  for  the  protection  of  the  child  and  under  the 
police  power  doctrine  for  the  protection  of  the  health,  safety,  and 
welfare  of  the  people,.-  This  power  was  exercised  in  the  areas  of 
custody,  education  as  compulsory  school  attendance  laws,  and  employ- 
ment as  child  labor  laws. 

The  power  of  the  state  to  regulate  was  not  fully  exercised  in 
the  areas  of  compulsory  school  attendance  nor  child  labor.  The 
state  voluntarily  relinquished  some  of  this  power,  especially  its 
authority  in  the  interest  of  the  child  as  parens  patriae.  Using 
its  police  power,  the  state  exempted  certain  classes  of  children 
from  both  compulsory  school  attendance  and  child  labor  statutes. 

Such  exemptions  were  not  ruled  as  unconstitutional  in  violation  of 
the  equal  protection  "merely  because  they  were  not  all  embracing" 
since  "in  the  exercise  of  the  police  power,  reasonable  classifications 
may  be  freely  applied."* 2 


^See  Chapter  3. 

2Zucht  v.  King,  25  U.S.  174,  43  S.Ct.  24,  25  (1922). 
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The  exercise  of  police  power,  based  upon  the  necessity  and  the 


inherent  right  of  self  preservation,  authorized  the  state  to  inter- 
fere with  the  liberty  of  the  individual  “whenever  the  general  welfare 
requires  a course  of  [action]  to  which  certain  persons  object."3’^ 

The  court  Justified  the  use  of  police  power  by  saying: 


[T]he  liberty  secured  by  the  constitution  of  the 
United  States  to  every  person  within  its  jurisdic- 
tion does  not  impart  an  absolute  right  to  each 
person  to  be,  at  all  times  and  in  all  circumstance, 
wholly  freed  from  restaint.  There  are  manifold 
restraints  to  which  each  person  is  necessarily  sub- 
ject for  the  common  good.  On  any  other  basis, 
organized  society  could  not  exist  with  safety  to 
its  members.  Society  based  on  the  rule  that  each 
one  is  law  unto  himself  would  soon  be  confronted 
with  disorder  and  anarchy. 5 


The  power  employed  by  the  state  for  the  welfare  of  the  public  took 
precedence  over  the  power  of  the  state  exerted  for  the  welfare  of 
the  child. 


Under  the  police  power  doctrine,  the  legislature  has  the 
authority  to  determine  what  will  promote  the  common  good,  and  enact 

C 

reasonable  legislation  to  achieve  that  end.  The  court  has  said 


^Hartman  v.  May,  158  Miss.  477,  151  So.  737,  781,  93  A.L.R.  1408 
(1934). 

^Commonweal th  v.  Pear,  183  Mass.  242,  66  N.E.  719,  720,  67  L.R.A. 
935  (1903). 

^Jacobson  v.  Massachusetts,  197  U.S.  11,  25  S.Ct.  358,  361  (1904). 

^Jacobson  v.  Massachusetts,  supra  note  5;  Mugler  v.  Kansas,  123 
U.S.  623,  662,  8 S.Ct.  273  (1887);  Powell  v.  Pennsylvania,  127  U.S. 

678,  684,  686,  8 S.Ct.  992  (1887);  Yick  Wo  v.  Hopkins,  118  U.S.  356, 
370,  371,  6 S.Ct.  1064  (1885);  Marsh  v.  Earle,  24  F.Supp.  385,  387 
(D.C.Pa.  1938):  Board  of  Education  of  Mountain  Lakes  v.  Maas,  56 
N.J. Super. 245,  152  A. 2d  394  (1959);  In  re  Marsh,  140  Pa. Super.  472, 

14  A. 2d  368,  369,  370  (1940);  Cram  v.  School  Board  of  Manchester, 

82  N.H.  495,  136  A.  263  (1927);  State  v.  Board  of  Education  of  Village 
of  Barberton,  76  Ohio  297,  81  N.E.  568,  569  (1907);  Commonwealth  v. 
Pear,  supra  note  4,  at  721;  People  v.  Gill  son , 109  N.Y.  389,  401, 


77 


that  "according  to  settled  principles,  the  police  power  of  a state 
must  be  held  to  embrace,  at  least  such  reasonable  regulations  established 
directly  by  legislative  enactments,  as  will  protect  the  public  health 
and  safety."* * * * 7  When  a determination  of  a need  for  regulation  is  clearly 

O 

declared  it  must  be  enforced. 


Compulsory  School  Attendance  Exemptions 
The  legislature  through  its  police  power  had  the  authority  to 
enact  reasonable  regulations  and  to  delegate  this  authority  to  the 
various  municipalities  and  agencies  for  appropriate  purposes.  Munic- 
ipalities and  agencies  then  had  the  authority  to  exercise  police 
power  for  the  protection  of  individuals  in  their  jurisdiction.^  The 
attitude  of  the  courts  succinctly  stated  is  that: 

[I]t  should  be  held,  upon  the  creation  of  a 
municipal  body,  it  becomes  possessed  of  all 
necessary  and  reasonable  police  power  and 
that  express  enactments  relating  to  the  police 
power  of  such  body  do  not  curtail  the  necessary 
and  reasonable  police  powers  of  such  body  except 
where  it  is  clear  that  it  was  the  legislative 
intent  to  so  curtail  them  JO 


14  N.E.  343,  4 Am. St. Rep.  465  (1888);  In  re  Jacobs,  98  N.Y.  98,  110, 

50  Am. Rep.  636  (1885);  Bancroft  v.  Cambridge,  126  Mass.  438  (1879); 

Watertown  v.  Mayo,  109  Mass.  315,  12  Am. Rep.  694  (1972);  Common- 

wealth v.  Alger,  7 Cush.  54,  96,  103  (Mass.  1851). 

7 

Jacobson  v.  Massachusetts,  supra  note  5;  see  also  Lawson  v. 
Steele,  152  U.S.  133,  14  S.Ct.  499  (1895);  Boston  Beer  Co.  v.  Massa- 
chusetts, 97  U.S.  25,  24  L.Ed.  989  (1877);  Hammond  & St.  J.R.  Co.  v. 
Husen,  95  U.S.  465,  24  L.Ed.  527  (1877);  Gibbons  v.  Ogden,  9 Wheat. 

1,  6 L.Ed.  23  (1820). 

^In  re  Marsh,  supra  note  6. 

^Hartman  v.  May,  supra  note  3,  at  738. 

^°Streich  v.  Board  of  Education  of  Independent  School  District  of 
City  of  Aberdeen,  34  S.D,  169,  147  N.W.  779,  781  (1914). 
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Possession  of  the  power  was  necessary  for  the  execution  of  the  duties 
imposed  upon  them  by  the  legislative  body. 

Education  for  the  children  of  its  jurisdiction  has  for  a long 
time  been  a duty  assumed  by  the  state,  "not  only  because  education  is 
a matter  of  great  public  utility,  but  also.  . . because  it  is  one  of 
great  public  necessity  for  the  protection  of  the  welfare  of  the  state 
itself."^  In  order  to  facilitate  the  exercise  of  this  duty  to  edu- 
cate, the  state  usually  delegated  the  management  and  control  of  the 
schools  to  a municipal  board  of  education.  These  boards  of  education 
were  given  the  power  to  make  rules  and  regulations  "as  may  be  just 
and  lawful  for  the  management  of  the  school. "I1 2  Uniformly  the  power 
of  school  boards  to  promulgate  reasonable  rules  and  regulations 
"either  in  the  interest  of  the  public  health  or  to  promote  the  effi- 
ciency and  general  welfare  of  the  schools  themselves,"  has  been  up- 
held by  the  state  courts  of  appeal  J3’14  The  scope  of  the  school 


1 ‘Board  of  Education  of  Mountain  Lakes  v.  Maas,  supra  note  6, 
at  394. 

12Hutchins  v.  School  Committee,  137  N.C.  68,  49  S.E.  46,  47, 

2 Ann.Cas.  340  (1904). 

1 3 

State  v.  Board  of  Education  of  Village  of  Barberton,  supra 

note  6. 

14Board  of  Education  of  Mountain  Lakes  v.  Maas,  supra  note  6, 

394;  Mosier  v.  Barren  County  Board  of  Health,  308  Ky.  829,  215  S.W.2d 
967,  968  (1948);  Hartman  v.  May,  supra  note  3,  at  739;  Richardson  v. 
Braham,  125  Neb.  142,  249  N.W.  557,  559  (1933);  Antell  v.  Stokes,  287 
Mass.  103,  191  N.E.  407,  408  (1934);  Johnson  v.  City  of  Dallas,  291 
S.W.  972,  973  (Tex. Ci v. App.  1927);  Staffel  v.  San  Antonio  School  Board 
of  Education,  201  S.W.  413,  415  (Tex. Civ. App.  1918);  Wulff  v.  Inhabi- 
tants of  Wakefield,  221  Mass.  427,  109  N.E.  358,  359  (1915);  Streich 
v.  Board  of  Education,  supra_  note  10,  at  782;  Hammond  v.  Hyde  Park, 

195  Mass.  29,  80  N.E.  650  X1907);  State  v.  Board  of  Education  of 
Village  of  Barberton,  supra  note  6;  Hutchins  v.  School  Committee, 
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board's  power  is  sufficiently  broad  to  secure  the  best  interest  of 
the  pupil  and  general  interest  of  the  community. 

As  a general  principle,  the  power  of  the  school  board  to  control 
and  superintend  the  school  has  extended  to  the  regulation  of  attend- 
ance  by  pupils  in  the  public  school.* 1 * * * *  "The  privilege  of  attendance 
upon  the  public  schools  of  the  state  is,  and  of  necessity  must  be, 
subject  to  such  reasonable  restrictions  and  limitations  as  may  he 
imposed  by  the  [school  authorities]."^  The  decisions  of  the  school 
board  relating  to  the  rights  of  children  to  attend  school  v/ere  final 
if  determined  in  good  faith. ^ School  boards  were  vested  with  dis- 
cretionary power  to  determine  within  reason  which  pupils  would  be 
exempt  or  excluded  from  compulsory  school  attendance,  and  what  con- 
stituted a sufficient  excuse  for  absence  from  school  J9 

A rational  or  traditional  standard  of  validity  was  used  by  the 
courts  to  judge  the  decisions  of  school  authorities.  Under  this 


supra  note  12;  Blue  v.  Beach,  155  Ind.  127,  56  N.E.  89,  50  L.R.A.  64, 

80  Am. St. Rep.  195  (1900);  In  re  Rebenack,  62  Mo.App.  8 (1895);  Hodgkins 
v.  Rockport,  105  Mass.  475  (1870);  Sherman  v.  Charlestown,  8 Cush.  160 
(Mass.  1851). 

^Spofford  v.  Carleton,  238  Mass.  528,  131  N.E.  314,  315  (1921). 
^6 * *Antel!  v.  Stokes,  supra  note  14,  at  409. 

^State  v.  Board  of  Education  of  Village  of  Barberton,  supra  note 
6;  see  also  Board  of  Education  of  Mountain  Lakes  v.  Maas,  supra  note  6. 

I O 

Hammond  v.  Hyde  Park,  supra  note  14;  Watson  v.  Cambridge,  157 

Mass.  561,  32  N.E.  864  (1893);  Hodgkins  v.  Rockport,  supra  note  14; 

Spiller  v.  Woburn,  12  Allen  127  (Mass.  1866). 

19In  re  Shinn,  195  Cal.App.2d  633,  16  Cal.Rptr.  165  (1961);  People 

ex  rel . Latimer  v.  Board  of  Education,  394  111.  228,  68  N.E. 2d  305,  167 

A.L.R.  1467  (1946);  Antell  v.  Stokes,  supra  note  14;  People  ex  ^rel . 

Lewis  v.  Grazes,  127  Misc.  135,  215  N.Y.S.  632  (1926);  Hodgkins  v. 

Rockport,  supra  note  14. 
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test,  a court  would  intervene  only  if  there  was  no  reasonable, 
rational  relationship  between  the  rule  or  regulation  and  the  end  to 
be  obtained.20  Courts  repeatedly  upheld  the  use  of  this  standard 
when  dealing  with  school  authorities."^ 

The  state  allowed  exemptions  from  compulsory  public  school 
attendance  through  statutory  provisions  and  through  regulations 
promulgated  by  its  school  agencies.  The  most  prevalent  statutory 
exemptions  were  for  alternative  schooling,  illness,  mental  and 
physical  disabilities,  lack  of  transportation,  and  economic  needs 
of  family. ^ Iri  addition  to  these  exemptions,  school  agencies 
authorized  the  exclusion  of  children  for  various  health  hazards  or 
dangers,  for  example,  the  exclusion  of  unvaccinated  children. 
Alternative  Schooling 

The  object  of  compulsory  school  attendance  laws  was  to  secure 
an  education  for  all  of  the  children  of  a state. 23  However,  this 
object  did  not  require  that  the  children  be  educated  in  any  particular 


20 

See  text  supra  Chapter  1,  note  36. 

21 

Board  of  Education  of  Mountain  Lakes  v.  Maas,  supra  note  6; 
People  ex  rel . Latimer  v„  Board  of  Education,  supra  note  19,  at  309; 
In  re  Marsh,  supra  note  6;  People  ex  rel . Lewis  v.  Graves,  supra 
note  19,  at  636;  Wulff  v.  Inhabitants  of  Wakefield,  supra  note  14; 
State  v.  Board  of  Education  of  Village  of  Barberton,  supra  note  6; 

In  re  Rebenack,  supra  note  14. 

^See  K.  Alexander  & K.  Jordan,  Legal  Aspects  of  Educational 
Choice:  Compulsory  Attendance  and  Student  Assignment  24-43  (1973) ; 

L.  Peterson,  R.  Rossmiller  & M.  Volz,  The  Law  and  Public  School 
Operation  345  (1969);  H,  Good,  A History  of  Western  Education  451, 
452  (1947).  ' ' 

23People  v.  Levisen,  404  111.  574,  90  N.E.2d  213,  215  (195(5); 
People  v.  Turner,  277  N.Y.App.  317,  98  N.Y.S.2d  886,  888  (1950). 
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24 

manner  or  place,  such  as  in  public  schools.  "The  object  of  a com- 
pulsory education  law  is  to  see  that  children  are  not  left  in  ignorance, 
that  from  some  source  they  will  receive  instruction  that  will  fit 
them  for  their  place  in  society.  "^5 

Generally,  compulsory  school  attendance  laws  did  not  require 
that  children  be  sent  to  the  public  schools  provided  by  the  state, 

nc 

if  other  means  of  education  were  available.  Attendance  of  alterna- 
tive means  of  education  exempted  students  from  attending  public 
school,  but  attendance  at  such  did  not  exempt  these  students  from 
compulsory  school  attendance. 27 

The  alternative  means  of  education,  which  constituted  sufficient 
schooling  in  lieu  of  attendance  at,  public  schools,  were  determined  by 
the  state  through  their  statutes.  These  statutes  varied  considerably. 
The  following  were  examples  of  this  variation: 


24State  v.  Massa,  95  N.J. Super.  382,  231  A. 2d  252,  256  (1967); 
Morton  v.  Board  of  Education  of  City  of  Chicago,  69  Ill.App.2d  38, 

216  N.E.2d  305  (1966);  Sheppard  v.  State,  306  P.?d  346,  353  (Okl. 
1957);  People  v.  l.evisen,  supra  note  23;  People  v.  lurner,  supra 
note  23;  People  ex  re!..  Lewis  v.  Graves,  supra  note  19,  at  637. 

25People  v>  Turner,  supra  note  23. 

26snyder  v.  Town  of  Newton,  147  Conn.  374,  161  A. 2d  (1960); 
Sheppard  v.  State,  supra  note  24;  Roman  Catholic  Welfare  Corporation 
of  San  Francisco  v.  City  of  Piedmont,  45  Cal. 2d  325,  289  P.2d  438 
(1955);  State  v.  Counort,  69  Wash.  361,  124  P.  910  (1912).  In  thirty 
states,  statutory  provisions  allow  either  non-public  attendance  or  a 
private  tutor.  K.  Alexander  and  K.  Jordan,  supra  note  22,  at  66,  67. 
Parents  were  given  the  discretion  of  deciding  which  approved  alterna- 
tive their  child  would  attend.  State  v.  Williams  56  S.D.  370,  228 
N.W.  470,  471  (1930). 

27Ni chols  v.  Henry,  301  Ky.  434,  191  S.W.  930  (1946). 
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Every  child  between  the  minimum  and  maximum  ages 
established  for  school  attendance  by  the  board  of 
education.  . . shall  attend  a public  day  school 
in  said  town  or  some  other  day  school  approved 
by  the  committee,  during  the  entire  time  the 
public  schools  are  in  session.  . . . For  the 
purpose  of  this  section,  school  committees  shall 
approve  a private  school  only  when  the  instruc- 
tion of  all  subjects  required  by  law  is  in  Eng- 
lish and  when  satisfied  that  such  instruction 
equals  in  thoroughness  and  efficiency,  and  in 
the  progress  made  therein,  that  in  the  public 
schools  of  the  same  town.™ 

Every  parent,  guardian  or  other  person  in  the 
state  of  Kansas,  having  control  over  or  charge 
of  any  child  who  has  reached  the  age  of  seven 
[7]  years  and  is  under  the  age  of  sixteen  [16] 
years,  shall  require  such  child  to  attend  con- 
tinuously a public  school  or  a private,  denom- 
inational or  parochial  school  taught  by  a 
competent  instructor,  each  school  year,  for 
such  period  as  the  public  school  of  the  dis- 
trict in  which  the  child  resides  is  in  session.29 

All  parents,  guardians  and  other  persons  in  this 
state  having  custody  of  any  child  eight  years 
of  age  or  under  fifteen  years  of  age.  . . shall 
cause  such  child  to  attend  the  public  school  of 
the  district  in  which  the  child  resides.  . . or 
attend  a private  school  for  the  same  time.  . . . 
Private  school  for  the  purposes  of  this  section 
shall  be  one  approved  or  accredited  under  regu- 
lations established  by  the  state  board  of  educa- 
tion. 30 


Variations  in  statutes  made  it  essential  that  local  statutes 
be  consulted  to  determine  the  state  of  compliance  with  compulsory 
education  statutes."  Varying  opinions  from  the  judiciary  as  to  the 


po 

2C  Anno.  Laws  of  Mass,  chapter  76  (1971). 

29 

K.S.A.  1972  Supp.  72-1111  (1972)  p.  67. 

30R.C.W.A.  28A: 27. 01 0 (1970)  p.  226. 

31 

68  Am. Jur. 2d  § 228. 
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adequacy  of  the  alternatives  were  the  result  of  statutory  variations. 
When  a parent  chose  an  alternative  method  of  schooling,  it  was  incum- 
bent on  the  parent  to  produce  evidence  that  the  child  was  attending 
school  elsewhere  and  that  the  schooling  was  sufficient  and  proper.32 
Failure  to  furnish  this  evidence  was  presumptive  evidence  that  the 
minor  was  in  violation  of  the  compulsory  school  attendance  law.33 
If  there  was  evidence  that  an  alternative  was  being  substituted,  the 
"ultimate  persuasion"  as  to  whether  the  case  came  within  the  excep- 
tion remained  with  the  state  as  a question  of  fact  for  the  jury.3^’33 
Private  Institutions 

Education  in  private  schools  as  an  alternative  to  public  school 
attendance  was  upheld  uniformly  by  the  courts,  if  the  quality  of 
education  was  shown  to  be  essentially  equivalent  to  that  of  the  public 
school,  and  the  state's  minimum  educational  requirements  were 
met.36’37*38  In  answering  the  question,  "What  constitutes  a private 


32State  v.  Massa.  supra  note  24;  State  v.  Vaughn,  44  N.J.  142, 

207  A. 2d  537  (1964);  People  v.  Levisen,  supra  note  23;  Wright  v.  State, 
21  Okl.Crim.  430,  209  P.  179  (1922);  Commonwealth  v.  Roberts,  159 
Mass.  372,  34  N.E.  402  (1893). 

33In  re  H. , 78  Misc.2d  412,  357  N.Y.S.2d  384,  387  (1974). 

34 

State  v.  Massa,  supra  note  24,  at  254,  255;  State  v.  Vaughn, 
supra  note  32,  at  540. 

35Wright  v.  State,  supra  note  32,  at  180. 

36Pierce  v.  Society  of  Sisters,  268  U.S.  510,  45  S.Ct.  571  (1925); 
Santa  Fe  Community  School  v.  New  Mexico  State  Board  of  Education,  85 
N.M.  783;  518  P.2d  272,  273  (1974);  People  v.  Harrell,  34  Ill.App.2d 
205,  180  N.E. 2d  889  (1962);  State  v.  Hershberger,  103  Ohio  App.  188, 

144  N.E. 2d  693  (1955);  Knox  v.  O'Brien,  7 N.J. Super.  608,  72  A. 2d  389, 
391  (1950);  State  v.  Hoyt,  84  N.J.  38,  146  A.  170,  172  (1929);  People 
ex  rel . Lewis  v.  Graves,  supra  note  19,  at  637;  State  v.  Will,  99  Kan. 
167,  160  P.  1025  (1916);  Quigley  v.  State,  5 Ohio  Cir.Ct.R.  638" ( 1 891 ) . 

37People  v.  Harrell,  supra  note  36;  State  v.  Hershberger,  supra 
note  36;  Knox  v.  O'Brien,  supra  note  36;  People  ex  rel . Lewis  v.  Graves, 
supra  note  19. 

38State  v.  Garber,  197  Kan.  567,  419  P.2d  896  (1966);  People 
ex  rel.  Lewis  v.  Graves,  supra  note  19.  State  educational  requirements 
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school  within  the  meanings  of  statutes  permitting  attendance  at  such 

schools?"  the  purpose,  intent,  and  character  of  the  endeavor  were 

determinatives  rather  than  the  place  where  the  school  was  maintained, 

39 

or  the  individuality  or  number  of  pupils  who  attended.  Where  pri- 
vate schools  were  the  only  statutory  substitution  for  public  schools, 
a New  Jersey  court  upheld  the  compulsory  school  attendance  law  as  con- 
stitutional/^ Denominational  and  parochial  schools  have  been  com- 
prehended within  the  private  school  substitution,  provided  the  school 
meets  the  secular  educational  requirements  of  the  stated' Con- 
stitutional provisions  imposed  an  obligation  on  the  states  to  keep 
church  and  state  separate,  and  prohibited  them  from  accepting  sec- 


have  usually  included  instruction  in  specific  subjects  in  English  and 
attendance  continually  during  the  entire  time  the  public  schools  are 
in  session  for  specified  number  of  hours  each  day.  For  examples  of 
such  requirements  see  33  Paige's  Ohio  Rev.  Code  Anno.  1972  §3321.07; 
122  111.  Stat.  Anno.  S.H.A.  122  §26-1;  Burns  Ind.  Stat.  Anno.  20-8.1- 
3-17  (1975). 

“^State  v.  Lowry,  191  Kan.  707,  383  P. 2d  962  (1963);  see  also  N, 
Edwards , The  Court  and  the  Public  Schools:  The  Legal  Basis  of  School 

Organization  and  Administration  (rpy.ed.)  521  (1963)"! 

40State  v.  Hoyt,  supra  note  36,  at  171. 

^Everson  v.  Board  of  Education  of  Ewing  Twp. , 330  U.S.  1,  67 

S.Ct.  504  (1945);  Santa  Fe  Community  School  v.  New  Mexico  State  Board 

of  Education,  supra  note  36;  Alexander  v.  Bartlett,  14  Mich.App.  177, 
165  N.W.2d  445,  449,  450  (1968);  People  ex  rel.  Shapiro  v.  Dorin,  199 
Misc.  643,  99  N.Y.S.2d  830,  840  (1950);  State  v.  Will,  supra  note  36, 
at  1025;  Quigley  v.  State,  supra  note  36,  at  634. 

^Everson  v.  Board  of  Education  of  Ewing  Twp.,  supra  note  41, 

at  513;  Alexander  v.  Bartlett,  supra  note  41;  People  ex  rel.  Shapiro 

v.  Dorin,  supra  note  41. 
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tarian  education  as  a substitute  in  whole  or  in  part  for  statutorily 
required  secular  education. 

Home  Instruction 

The  judiciary  has  not  been  in  agreement  on  whether  home  instruc- 
tion constitutes  a compliance  with  compulsory  school  attendance  laws. 
Elements  which  have  been  considered  by  the  court  in  determining 
whether  such  instruction  was  equivalent  to  that  obtainable  in  public 
schools  were  (a)  level  of  education  of  the  person  teaching  the  child 
at  home;  (b)  qualifications  in  regard  to  the  teaching  method  of  the 
person  doing  the  instruction;  (c)  content  of  instruction  at  home; 

(d)  teaching  methods  used;  (e)  time  spent  by  child  on  education;  and 
(f)  proficiency  of  the  child  relative  to  age  and  intelligence.44 

Some  state  courts  of  appeal  reviewed  home  instruction  cases 
under  the  principle  that  compulsory  education  laws  were  "not  made  to 
punish  those  who  provide  their  children  with  instruction  equal  or 
superior  to  that  obtainable  iri  the  public  schools,  but  for  the  parent 
who  fails  or  refuses  to  properly  educate  his  child."45  They  upheld 
home  instruction  as  an  alternative  method  of  schooling  which  consti- 
tutes compliance  with  the  statutes,45  The  prevailing  elements  of 


40 

See  People  of  Illinois  ex  rei.  McCollum  v.  Board  of  Education, 

333  U.S7T03,  68  S.Ct.  461  (19^ 

44E.  Reutter,  Schools  and  the  Law  49  (1960). 

45People  v.  Levisen,  supra  note  23,  at  215;  see  also  People  v. 
Turner,  supra  note  23,  at  888. 

46 In  re  Foster,  69  Misc.2d  400,  330  N.Y.S.2d  8 (1972);  State  v. 
Massa,  supra  note  24;  State  v.  Vaughn,  supra  note  32;  Sheppard  y.  State, 
supra  note  2^-;  In  re  Myers,  119  N.Y„S.2d  98  (Dom.Rel.  1953);  People  v. 
Levisen , supra  note  23;  People  v.  Turner,  supra  note  23;  Consolidated 
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consideration  concerning  equivalence  of  home  insturction  were  quali- 
fication of  teacher,  course  of  study,  and  child's  proficiency. 47,48,49 
Though  accepted  by  some  state  courts,  as  a general  rule  home 
instruction  has  not  been  held  to  be  equivalent  to  that  obtainable  in 

r fj 

public  or  private  school.  u An  early  Washington  court  rejected  the 

home  as  a private  school  even  though  instruction  was  given  by  a 

qualified  teacher  and  offered  the  following  explanation: 

We  do  not  think  that  the  giving  of  instruction 
by  a parent  to  a child,  conceding  the  competency 
of  the  parent  to  fully  instruct  the  child.  . . 
is  within  the  meaning  of  the  law  'to  attend  a 
private  school.'  Such  a requirement  means  more 
than  home  instruction.  It  means  the  same  char- 
acter of  school  as  public  school,  a regular, 
organized  and  existing  institution,  making  a 
business  of  instructing  children  of  school  age 
in  the  required  studies  and  for  the  full  time 
required  by  the  laws  of  this  state.  . . . There 
may  be  a difference  in  institution  and  govern- 
ment, but  the  purpose  and  end  of  both  public 
and  private  schools  must  be  the  same— the  edu- 
cation of  children  of  school  age.  The  parent 


School  District  No.  2 v.  Union  Graded  School  District  No.  3,  185  Okl. 
485,  94  P.?d  549  (1939):  Wright  v.  State,  supra  note  32;  Commonwealth 
v.  Roberts,  supra  note  32. 

4? In  re  Fester,  supra  note  46;  People  v.  Levisen,  supra  note  23; 
Wright  v.  State,  supra'  note  32. 

48 

In  re  Foster,  supra  note  46;  People  v.  Levisen,  supra  note  23. 

49 

People  v.  Levisen,  supra  note  23;  Wright  v.  State,  supra  note  32. 

50State  v.  Garber,  supra  note  38;  State  v.  Vaughn,  supra  note  32; 
State  v.  Lowry,  supra  note  39;  In  re  Shinn,  supra  note  19;  State  ex  rel . 
Shoreline  School  District  No.  412  v.  Superior  Court  for  King  County,  55 
Wash. 2d  177,  346  P.2d  999  (1959);  State  v.  Hershberger,  supra  note  36; 
People  v.  Turner,  supra  note  23;  Stephens  v.  Bongart,  15  N.J.Misc.  80, 
189  A.  131  (1937);  State  v.  Hoyt,  supra  note  36;  State  v.  Counort,  supra 
note  26. 
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who  teaches  his  children  at  home,  . . does 
not  maintain  such  a school.* * * * 5' 

Likewise,  where  parents  operated  a home  school  for  only  their  children, 
their  home  did  not  qualify  as  a private  school,  but  only  as  "mere 
scheduled  home  instruction"  which  did  not  meet  the  statutory  course 
of  instruction  requirements,  nor  afford  compliance  with  compulsory 

CO 

attendance  laws. 

Home  instruction  has  been  rejected  as  an  alternative  means  of 

education  because  of  the  difficulty  of  governmental  supervision.53 

The  courts  have  indicated  that  the  state  has  the  power  to  establish 

reasonable,  standards  to  govern  the  supervision  of  non-public  schools.5^ 

In  the  adjustment  of  the  parent's  right  to  choose 
the  manner  of  his  children's  education,  and  the 
impinging  right  of  the  state  to  insist  that  cer- 
tain education  be  furnished  and  supervised,  the 
rule  of  reasonable  conduct  on  the  part  of  each 
toward  the  other  is  to  be  applied.  The  state 
must  bear  the  burden  of  reasonable  supervision, 
and  the  parents  must  offer  educational  facilities 
which  do  not  require  unreasonable  supervision. 

If  the  parent  undertakes  to  make  use  of  units  of 
education  so  small,  or  facilities  of  such  doubt- 
ful quality,  that  supervision  thereof  would 
impose  an  unreasonable  burden  upon  the  states, 
he  offends  against  the  reasonable  provisions  for 
schools  which  can  be  supervised  without  reason- 
able expense.55 


51 State  v.  Counort,  supra  note  26,  at  917;  see  also  People  v. 

Turner,  supra  note  23. 

52State  v.  Lowry,  supra  note  39,  at  963. 

^Turner  v.  People,  supra  note  50;  State  v.  Hoyt,  supra  note  36. 

5^Pierce  v.  Society  of  Sisters,  supra  note  36;  Turner  v.  People, 
supra  note  50;  State  v.  Hoyt,  supra  note  36. 

55Pierce  v.  Society  of  Sisters,  supra  note  36,  at  573. 
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The  supervision  of  public  and  private  school  was  easier  and  less  expen- 
sive than  the  supervision  of  home  instruction. 56 

The  wording  of  the  statutes  has  been  an  important  consideration 
for  the  courts  in  its  evaluation  of  home  instruction.  In  Knox  v. 
O'Brien,  the  court  set  out  three  standards  for  determining  the  equiv- 

c 7 

alency  of  home  instruction.  These  standards  were  qualifications 

of  the  parent  or  instructor  to  provide  the  essential  instruction, 

approved  teaching  materials,  and  the  free  advantage  of  association 

with  children  available  through  the  public  schools. 58 

The  standard  of  association  with  children  as  a vital  part  of 

the  education  of  children  has  been  the  basis  of  some  state  courts' 

positions  that  no  form  of  purely  individual  instruction  was  equivalent 

to  the  education  afforded  in  the  public  or  private  schools. 59  The 

New  Jersey  Superior  Court  in  Knox  said: 

The  underlying  philosophy  of  modern  life  is 
that  people,  through  social  intercourse  with 
one  another,  shall  live  in  amity.  . . . Cloister 
and  shelter  have  its  place,  but  not  in  the  every 
day  give  and  take  of  life.  . . . The  entire  lack 
of  free  association  with  other  children  being 
denied.  . . by  design  or  otherwise,  which  is 
afforded  them  at  public  school,  leads  me  to  the 


56scoma  v.  Chicago  Board  of  Education,  391  F.Supp.  452,  462 
(D.C.I11.  1974). 

^Knox  v.  O'Brien,  supra  note  36. 

^Qualifications  of  the  teacher  were  usually  the  foremost  con- 
sideration. K.  Alexander  & K.  Jordan,  supra  note  22,  at  29. 

59 

N.  Edwards,  supra  note  39,  at  522;  see  also  Knox  v.  O'Brien, 
supra  note  36;  Stephens  v.  Bongart,  supra  note  50;  Wright  v.  State, 
supra  note  32;  State  v.  Counort,  supra  note  50. 
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conclusion  that  they  are  not  receiving  education 
equivalent  to  that  provided  in  the  public  school 

Private  Tutors 

Private  tutors  as  an  alternative  to  public  or  private  school 
instruction  were  not  uniformly  accepted.  In  State  v.  Hoyt  a New 
Jersey  court  refused  to  recognize  a private  tutor  instruction  as 
compliance  with  the  compulsory  attendance  statute  since  there  was 
no  provision  for  such  an  alternative.^  To  the  contrary,  in 
State  v.  Peterson  it  was  held  that  a parent  who  sent  his  child  to 
the  home  of  a competent  school  teacher,  to  receive  instruction  in 
the  same  subjects  and  for  the  same  period  of  time  as  the  public 
school,  complied  with  the  compulsory  attendance  statute. ^ The 
fact  that  the  teacher  did  not  have  a teacher's  license  did  not 
prevent  her  recognition  as  a private  tutor. ^ 


60 

Knox  v.  O'Brien,  supra  note  36,  at  392;  Contrast  Knox  with 
State  v.  Massa,  supra  note  24,  at  257  in  which  the  court  held  that 
"equivalent,  within  the  statute  requiring  that  children  attend 
school  or  receive  equivalent  instruction,  requires  only  a showing  of 
academic  equivalency,  not  equivalency  of  social  development  derived 
from  group  education." 

^State  v.  Hoyt,  supra  note  35,  at  170. 

^State  v.  Peterman,  32  Ind.App.  665,  70  N.E.  550  (1904). 

f)  ^ 

Some  states  passed  statutes  which  required  private  tutors 
to  be  licensed  in  order  to  qualify  as  an  alternative  means  of 
schooling.  Where  such  statutes  have  been  challenged  the  courts 
have  upheld  the  power  of  state  to  regulate  the  school  affairs. 

See  In  re  Shinn,  supra  note  19;  Turner  v.  People,  supra  note  50, 
at  888. 


90 


Other  Alternatives 

Dual  enrollment  programs,  as  compliance  with  compulsory  attend- 
ance, has  been  upheld  as  permissible  so  long  as  the  child  receives 

r n /-r 

a complete  education.  ’ However,  where  a special  service  such 
as  speech  therapy  was  furnished  on  a dual  enrollment  basis,  the 
court  held  that  such  a practice  violated  the  compulsory  attendance 
law  which  required  each  school  child  to  attend  school  regularly  for 

rr 

six  hours  in  a school  day. 

Released  time  programs,  whereby  public  school  children  were 
released  from  school  one  hour  e week  for  religious  education  off 
the  school  grounds  on  the  written  request  of  their  parents,  have 
been  upheld  as  a valid  exercise  of  discretionary  power  by  the 
board.67’68  These  types  of  programs  were  not  in  violation  of  the 
religious  establishment  provision  of  the  First  Amendment  of  the 
United  States  Constitution. 


64Dual  enrollment  programs  allowed  students,  eligible  to  attend 
public  school,  to  attend  on  a part-time  basis  both  public  and  private 
schools  with  credit  being  given  for  the  private  school  courses.  The 
participation  of  children  was  initiated  by  a written  request  from 
parents.  Morton  v.  Board  of  Education  of  the  City  of  Chicago,  supra 
note  24,  at  308. 

66Morton  v.  Board  of  Education  of  the  City  of  Chicago,  supra 
note  24,  at  308. 

66Special  District  of  Education  and  Training  of  Handicapped 
Children  of  St.  Louis  County  v.  Wheeler,  408  S.W.2d  60  (Mo.  1966). 

67Smith  v.  Smith,  523  F.2d  121  (4th  Cir.  1975);  Perry  v.  School 
District  No.  81,  Spokane,  54  Wash.  886,  334  P.2d  1036,  1043  (1959); 
Zorach  v.  Ciauson,  343  U.S.  306,  72  S.Ct.  679,  680  (1952);  People  ex 
rel . Latimer  v.  Board  of  Education,  supra  note  19,  at  306;  People  ex 
rel.  Lewis  v.  Graves,  supra  note  19,  at  638. 

^Contrast  Zorach  v.  Ciauson,  supra  note  67,  with  People  of  Illi- 
nois ex  rel.  McCollum  v.  Board  of  Education,  supra  note  43,  in  which 
the  Supreme  Court  held  that  released  time  program  was  unconstitutional. 


91 


Illness 

111  health  was  generally  viewed  as  a statutory  exemption  from 
school  attendance. ^ Statutory  exemptions  for  illness  in  most  states 
were  similar  to  an  Illinois  statute  which  exempted  from  compulsory 
attendance: 

Any  child  who  is  physically  or  mentally  unable 
to  attend  school,  such  disability  being  certi- 
fied by  a competent  physician,  or  who  is  excused 
for  a temporary  absence  for  cause  by  the  prin- 
cipal or  teacher  of  the  school  which  the  child 
attends. 70 

In  Sta be  v.  Jackson,  the  exemption  provision  for  illness  was  not 
unconstitutional  ^ Under  such  a statute  the  parent  could  withdraw 
his  child  in  good  faith  on  account  of  illness,  where  there  was  an 
apparent  necessity  for  the  child's  life  that  he  be  kept  from  school. 
When  a parent  tried  to  use  physical  disability  as  a reason  to  exempt 
his  child  from  compulsory  attendance,  but  without  evidence  that  the 
child  was  under  the  care  of  a physician  nor  that  any  medication  other 
than  patent  medicine  was  being  taken,  the  superintendent  was  upheld 
in  refusing  to  exempt  the  child  for  illness.72  A physician's  certi- 
fication appeared  to  be  essential  where  extended  illness  was  used 
as  a defense  for  exemption. 

Children  suspected  of  having  a contagious  disease  have  been 
excluded  from  school  by  teachers,  and  their  exclusion  sustained.73 


6%.  Reutter,  supra  note  44,  at  49. 

701 22  111.  Stat.  Anno.  § 26-1  (1960). 

71State  v.  Jackson,  71  N.H.  552,  53  A.  1021,  1023  (1902). 

72Parr  v.  State,  117  Ohio  23,  157  N.E.  555  (1927). 

73Stone  v.  Probst,  165  Minn.  361,  206  N.W.  642  (1925);  Martin 
v.  Craig,  42  N.D.  495,  173  N.W.  787  (1919). 
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Excluding  children  who  were  a health  menace  was  a valid  exercise  of 
police  power,  since  "the  seriousness  of  disease  and  its  communicable 
character  afford  ample  foundation  for  excl  usion.  "74,75  Nhere  there 
was  disagreement  among  qualified  physicians  regarding  the  diagnosis 
of  the  disease,  health  authorities  and  school  boards  have  been  up- 
held for  acting  upon  the  opinion  of  their  own  competent  experts 
concerning  the  exclusion. ^ Presentation  of  evidence  of  good  health 
as  a requisite  for  re-entry  could  be  required  from  the  child. 
Physically  and  Mentally  Disabled 

The  exemption  of  pupils  not  in  proper  mental  or  physical  con- 
dition to  profit  by  instruction  as  determined  by  physicians  and/or 
parents  has  been  the  most  widely  exercised  exemption.  Forty-five 
states  have  statutory  provisions  authorizing  such  an  exemption. 78 
Until  recently,  a physically  or  mentally  handicapped  child 
could  not  be  made  to  attend  instruction  at  the  public  school  unless 
appropriate  provisions  were  made  for  him,  because  to  receive  a good 
common  school  education  implied  the  capacity  as  well  as  the  right 


^Stone  v.  Probst,  supra  note  73,  at  644. 

^Martin  v.  Craig,  supra  note  73,  at  788. 

^Martin  v.  Craig,  supra  note  73,  at  787. 

^Stone  v.  Probst,  supra  note  73,  at  787. 

^a.  Abeson,  Legal  Change  for  the  Handicapped  Through  Litiga- 
tion 5 (1973);  K.  Alexander!  K.  Jordan,  Legal  Aspects  of  Educa- 
tional Choice:  Compulsory  Attendance  and  Student  Assignment  66, 

67  (1973). 
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to  receive  such  schooling. 79,80  The  state's  obligation  to  care  for 
the  mentally  deficient  as  defined  by  statute  did  not  require  that  free 
educational  programs,  as  part  of  the  common  school  system,  be  provided 
for  the  feeble  minded  or  mentally  deficient  who  were  unable,  because 
of  limited  intelligence,  to  benefit  from  such  education.0  The  state 
was  not  obligated  to  furnish  free  education  for  mentally  disabled 
children.  Even  where  a statute  required  that  the  board  of  education 
provide  instruction  for  mentally  retarded  until  they  were  twenty-one, 
the  board  of  education  was  not  required  to  provide  special  facilities 
where  it  had  been  determined  that  further  education  would  not  be  of 
benefit.82  A New  York  court  held  that  "the  Board  is  not  required 
to  stultify  itself  by  setting  up  so-called  classes  where  in  fact 
the  only  results  can  be  custodial  care."88 

Exemption  of  mentally  and  physically  disabled  children  from 
public  schools  was  considered  a prerogative  of  local  school  author- 
ities, except  where  statutes  held  another  agency  responsible. 84,85 


79E.  Reutter,  supra  note  44,  at  49. 

80Department  of  Public  Welfare  v.  Hass,  15  111. 2d  204,  154 
N.E.2d  265,  266  (1958). 

81ld.  at  266. 

82E1 gin  v.  Silver,  182  N.Y.S.2d  669,  670  (N.Y.Misc.  1958). 
83Id.  at  672. 

84In  re  Realy  v.  Caine,  230  N.Y.S.2d  453  (1962);  Commonwealth 
v.  Johnson,  309  Mass.  476,  35  N.E.2d  801  (1941);  State  ex  rel . 
Beattie  v.  Board  of  Education,  169  Wis.  231,  172  N.W.  153  (1919); 
Watson  v.  Cambridge,  157  Mass.  561,  32  N.E.  864  (1893);  see  also 
E.  Reutter,  supra  note  44,  at  53.  ^ 

85Board  of  Education  of  Cleveland  Heights  v.  State  ex  rel. 
Goldman,  47  Ohio  App.  417,  191  N.E,  914  (1934).  The  question  in 
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Under  the  mental  and  physical  disability  exemption,  school  agencies 
have  excluded  from  public  school  attendance  a child  who  was  “too 
weak-minded  to  profit  from  instruction,"  a child  who  was  unable  to 
maintain  a standard  of  scholarship,  and  a child  whose  physical  con- 
dition was  so  distracting  and  so  demanding  of  the  teacher's  time 
that  his  "presence  therein  [was]  harmful  to  the  best  interest  of 
the  school . 5 ^7»BS  right  of  the  school  age  child  to  attend 
public  schools  of  the  state  was  subordinated  to  the  general  wel- 
fare of  the  school  at  large  by  the  action  of  the  school  authorities. 

[The  board]  was  charged  with  the  responsibility 
of  saying  whether  this  boy  should  be  denied  a 
constitutional  right  because  the  exercise  of 
that  right  would  be  harmful  to  the  school  and 
to  the  pupils  attending  the  same.  He  should 
not  be  excluded  from  the  school  except  for 
consideration  affecting  the  general  welfare. 

But  if  his  presence  in  school  was  detrimental 
to  the  best  interest  of  the  school,  then  the 
board  could  not,  with  due  regard  to  their 
official  oaths,  refrain  from  excluding  him.°^ 


this  case  was  not  whether  or  not  a child  of  low  mentality  could  be 
excluded  from  compulsory  school  attendance--! t was  a question  of  who 
was  vested  with  the  power  to  exclude  such  a child;  supra  at  917. 

Watson  v.  Cambridge,  supra  note  84,  at  864. 

87 

Commonwealth  v.  Johnson,  supra  note  84,  at  804.  A college 
student  unable  to  mentally  progress  with  the  normal  students  was 
validly  excluded  from  a state-supported  college.  The  rationale  for 
this  exclusion  was  that"[i]t  would  not  be  reasonable  to  require  the 
progress  of  the  great  body  of  students  possessing  average  intellec- 
tual development  be  retarded,  pending  the  acquisition  by  an  indi- 
vidual student."  West  v.  Board  of  Trustees  of  Miami  University  & 
Miami  Normal  School,  41  Ohio  App.  367,  181  N.E.  144,  150  (1931). 

^State  ex  rel.  Beattie  v.  Board  of  Education,  supra  note  84, 
at  154. 

^State  ex  rel.  Beattie  v.  Board  of  Education,  supra  note  84, 
at  155. 
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School  authorities  have  been  upheld  in  their  exclusion  of  pupils 
from  particular  schools  and  grades  when  other  schools  were  provided 
which  were  more  adapted  to  the  child's  ability  and  needs.90  The 
determination  of  the  work  which  a child  was  capable  ofs  and  prepared 
to  do,  was  an  educational  matter  for  the  board.91  When  other  facil- 
ities for  physically  and  mentally  handicapped  children  were  made 
available  to  the  child  requiring  them,  and  he  was  assigned  to  the 
school,  parents  could  riot,  under  the  exemption  for  the  mentally  or 

QO 

physically  disabled,  refuse  to  send  their  child  to  that  school. 

All  exceptional  children  were  not  excused  from  compulsory 

attendance  under  the  mentally  and  physically  disabled  exemption. 

Such  an  exemption  did  not  apply  to  children  of  superior  intelli- 
9T 

gence. 

Vaccination  and  Immunization 

Vaccination  and  immunisation  were  made  a condition  for  school 
attendance  in  many  states  by  statute.  School  authorities  were 
authorized  to  exclude  children  from  school  attendance  when  they 
were  not  vaccinated.  Such  exclusion  was  stated  in  a New  Hampshire 
statute  as  follows: 


90In  re  Realy  v.  Carne,  supra  note  84;  In  re  Winqard,  18  Som.  1, 
7 D.  & C. 2d  522  (1956);  State  v.  Christ,  222  Iowa  1069,  270  N.W.  376 
(1936);  Barnard  v.  Inhabitants  of  Shelburne,  216  Mass.  19,  102  N.E. 
1095  (1913). 

^Barnard  v.  Inhabitants  of  Shelburne,  supra  note  90.  Board 
of  Education  of  Sycamore  v.  Wickham,  80  Ohio  133,  88  N.E.  412  (1909). 

92ln_  re  Wingard,  supra  note  90;  State  v.  Ghrist,  supra  note  90. 

93In  re  Shinn,  195  Cal.App.2d  683,  16  Cal.Rptr.  165,  166  (1961). 
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No  child  shall  attend  public  or  private 
school  in  this  state  unless  he  has  been 
vaccinated.  . . or  unless  said  child  has 
had  smallpox,  or  has  submitted  not  less 
than  three  times  to  the  process  of  vac- 
cination; or  holds  a certificate  of  the 
local  board  of  education  that  he  is  unlaw- 
ful subject  for  vaccination. 

Vaccination  statutes  were  passed  to  prevent  the  spread  of 
diseases  "not  only  for  the  protection  of  those  actually  immunized 
but  for  the  protection  of  others  with  whom  they  might  come  in  con- 
tact." and  refusals  to  adhere  to  these  mandates  were  reviewed  as 
a "transgression  of  the  rights  of  others. One  court  expressed 
this  concern  by  saying: 

The  welfare  of  the  many  is  superior  to  that 
of  the  few,  arid  as  regulations  compelling 
vaccination  are  Intended  and  enforced  for 
the  public  good,  the  rights  conferred  thereby 
are  primary  and  superior  to  the  right  of  the 
child  to  attend  public  school.97 

The  constitutionality  of  statutes  which  authorized  or  required 
vaccination  as  a prerequisite  for  school  attendance  has  been  chal^- 
lenged  in  many  cases  and  has  been  uniformly  upheld  as  a valid 
reasonable  exercise  of  the  police  power  of  the  state  for  the  pro- 


9^Parochial  schools  were  private  schools  within  the  statute 
which  required  vaccination  for  school  attendance  in  public  or  private 
schools.  Mannis  v.  State  of  Arkansas  ex  rel.  DeWitt.  School  District 
No.  1,  240  Ark.  42,  398  S.W.2d  206  (1966jL 

952A  N.Y.  Rev.  Stat,  Anno.  200.1  (1964)  p.  194. 

96Anderson  v.  State,  84  Ga.App.  259,  65  S.W.2d  848,  851  (1951). 

^7State  ex  rel.  Freeman  v.  Zimmerman,  86  Minn.  353,  90  N.W.  783, 
58  L.R.A.  78,  91  Am. St. Rep.  351  (1902). 
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tection  of  the  health  of  the  pupils  of  the  public  schools. 
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"zucht  v.  King,  26  U.S.  174,  43  S.Ct.  24  (1922);  Jacobson  v. 
Massachusetts,  197  U.S.  11,  25  S.Ct.  358  (1904);  Lawson  v.  Steele, 

152  U.S.  133,  14  S.Ct.  499  (1895);  Marsh  v.  Earle,  24  F.Supp.385 
(D.C.Pa.  1938);  In_r^  Maria  R. , 366  N.Y.S.2d  309  (N.Y.Fam.Ct.  1975); 

Itz  v.  Penick,  493  S.W.2d  506  (Tex.  1973);  In  re  Elwel 1 , 284  N.Y.S.2d 
924  (Fam.Ct.  1967);  Mannis  v.  State  of  Arkansas,  supra  note  94; 

Wright  v.  DeWitt  School  District  No.  1 of  Arkansas  County,  385  S.W.2d 
644  (Ark. 1965);  Cude  v.  State  of  Arkansas,  237  Ark.  927,  377  S.W.2d 
816  (1964);  State  ex  rel.  Mack  v.  Board  of  Education  of  Covington,  1 
Ohio  App. 2d  126,  204  N.Er.2d  86  (1963);  Pierce  v„  Board  of  Education 
of  City  of  Fulton,  219  N.Y.S.2d  519  (Super,  1961);  Board  of  Education 
of  Mountain  Lakes  v.  Maas,  56  N.J., Super.  245,  152  A. 2d  394  (1959); 
Anderson  v.  State,  supra  note  96;  Seubold  v.  Ft.  Smith  Special  School 
District,  237  S.W.2d  884  (Ark.  1951);  State  ex  rel . Dunham  v.  Board 
of  Education  of  City  School  District  of  Cincinnati,  154  Ohio  469, 

96  N.E.2d  413  (1951);  Mosier  v.  Barren  County  Board  of  Health,  308  Ky. 
829,  215  S . W . 2d  967  (1948);  In_ re  Whitman,  47  N.Y,S.2d  143  (Dorn. Rel. 

Ct.  1944);  In  re  Marsh,  140  Pa. Super.  472,  14  A. 2d  368  (1940);  State 
v.  Drew,  89  N.H.  54,  192  A.  629  (1937);  Booth  v.  Board  of  Education 
of  Ft.  Worth  Independent  School  District,  70  S.W.2d  350  (Tex. Civ. App. 
1934);  Vonnequt  v.  Baun,  188  N.E,  677  (Ind.  1934);  Allen  v.  Ingalls, 

182  Ark.  991 ‘ 33  S,W.2d  1099  (1931);  Commonwealth  v.  Green,  268  Mass. 
585,  168  N.E.  101  (1929);  Christmas  v.  Tompkins,  5 S.W.2d  257  (Tex. 

Civ. App.  1928);  Johnson  v.  City  of  Dallas,  291  S.W.  972  (Tex. Civ. App. 
1927);  Cram  v.  School  Board  of  Manchester,  82  N.H.  495,  136  A.  263 
(1927);  Barber  v.  School  Board  of  Rochester,  135  A.  159,  82  N.H.  426 
(1926);  Abney  v.  Fox,  250  S.W.  210  (Tex.  1923);  Spofford  v.  Carleton, 
238  Mass.  528,  131  N.E.  314  (1921);  New  Braunfels  v.  Waldschmidt,  109 
Tex.  302,  207  S.W.  303  (1918);  Staffel  v.  San  Antonio  School  Board  of 
Education,  201  S.W.  413  (Tex. Civ. App.  1918);  McSween  v.  Board  of  School 
Trustees  of  City  of  Ft.  Worth,  129  S.W.  206  (Tex. Civ. App.  1910);  State 
ex  rel.  McFadden  v,  Shorrock,  55  Wash.  208,  104  P.  214  (1909);  Auten 
v.  Board  of  Directors  of  Special  School  District  of  Little  Rock,  83 
Ark.  431,  104  S.W.  130  (1907);  Hammond  v.  Hyde  Park,  195  Mass.  29, 

80  N.E.  650  (1907);  State  v.  Board  of  Education  of  Village  of  Barber- 
ton, 76  Ohio  297,  81  N.E.  568  (1907);  Stull  v.  Reber,  215  Pa.  156, 

64  A.  419  (1906);  French  v.  Davidson,  143  Cal.  658,  77  Pac.  663  (1904); 
Hutchins  v.  School  Committee,  137  N.C.  68,  49  S.E.  46,  2 Ann.Cas.  340 
(1904);  Viemeister  v.  White,  179  N.Y.  235,  72  N.E.  97,  70  L.R.A.  796, 
103  Am. St. Rep.  859  (1904);  Commonwealth  v.  Pear,  183  Mass.  242,  65 
N.E.  719,  67  L.R.A.  935  (1903);  Field  v.  Robinson,  198  Pa.  638,  48  A. 
873  (1901);  Blue  v.  Beach,  155  Ind.  127,  56  N.E.  89,  50  L.R.A.  64, 

80  Am, St. Rep.  195  (1900);  In  re  Rebenack,  62  Mo. App.  8 (1895);  In  re 
Walters,  32  N.Y.S.  322  (N.Y.  1895);  Bissel  v.  Davison,  65  Conn.  183, 

32  A.  348  (1894);  In  Duffield  v.  School  District,  162  Pa.  476,^9  A 
742  (1894);  Abeel  v.  Clark,  84  Cal.  226,  24  P.  383  (1890). 

"Most  of  the  cases  in  which  statutes  authorized  or  required 
vaccination  were  of  an  earlier  date,  with  only  a few  appearing  in 
recent  years.  This  was  indicative  of  the  clearly  established  author- 
ity of  boards  of  education  to  require  vaccination  when  authorized  by 
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Vaccination,  while  made  compulsory  in  but  a few 
states,  is  countenanced  and  promoted  by  legis- 
lation in  nearly  all  of  them,  and  statutes.  . . 
authorizing  boards  of  education,  or  the  local 
school  authorities  to  require  vaccination  as  a 
prerequisite  to  attendance  upon  the  public 
schools,  have  been  almost  uniformly  upheld  and 
sustained  by  the  courts  as  a reasonable  exer- 
cise of  the  police  power . '^0 

A variety  of  defenses  by  parents  against  vaccination  statutes  has 
been  answered  in  the  courts.  Generally,  the  courts  held  that  vacci- 
nation was  not  an  unreasonable  restraint  upon  personal  liberty,  nor 
a violation  of  the  right  of  conscience,  nor  an  illegal  delegation  of 
legislative  power,  nor  class  legislation,  ' "When  the  sole  object 
and  general  tendency  of  legislation  is  to  promote  the  public  health, 
there  is  no  invasion  of  the  constitution,  even  if  the  enforcement  of 
the  law  interferes  to  some  extent  with  liberty  and  property. 

Vaccination  as  a condition  of  school  attendance  did  not  conflict 
with  legislative  provisions  establishing  free  public  schools,  nor 
with  the  provision  of  making  school  attendance  compulsory J 03  The 
state,  through  its  school  authorities,  did  not  claim  to  compel 
parents  to  vaccinate  their  children,  but  was  "merely  [prescribing] 


statute  and  a more  general  acceptance  of  vaccination  and  immunization 
as  essential  health  practices  in  the  prevention  of  disease.  L.  Peter- 
son, R.  Rossini!  ier,  & M.  Volz,  The  Law  and  Public  School  Operation 
336  (1969). 

^OOstate  v.  Board  of  Education  of  Village  of  Barberton,  supra 
note  98,  at  569;  see  also  Commonwealth  v.  Pear,  supra  note  98,  at  721; 
Itz  v.  Penick,  supra  note  98,  at  509. 

^Cude  v.  State  of  Arkansas,  supra  note  98,  at  338:  see  also 
Itz  v.  Penick,  supra  note  98,  at  507. 

^03Viemeister  v.  White,  supra  note  98,  at  98. 

ll33Board  of  Education  of  Mountain  Lakes  v.  Maas,  supra  note  98, 
at  408;  Hartman  v.  May,  168  Miss.  477,  151  So.  737,  739,  93  A.L.R. 

1408  (1934);  Staffel  v.  San  Antonio  School  Board,  supra  note  98. 
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a condition  upon  which  the  right  of  the  pupil  to  attend  school 
depends"  in  order  to  preserve  the  public  health.104  Those  not  suc- 
cessfully vaccinated  were  given  "the  choice  to  be  vaccinated  and 
attend  school  or  to  refuse  to  be  vaccinated  and  remain  out  of 
school."105  This  condition  for  attendance  did  not  prevent  children 
from  attending  schools;  their  own  convictions,  consciences,  and  be- 
liefs did  that.. 105 

Non-compliance  with  vaccination  requirements  was  held  to  be  no 

defense  for  causing  children  to  be  absent  from  school.10^  Compulsory 

school  attendance  statutes  limited  the  choice  of  attendance  for  the 

unvaccinated  to  being  required  to  attend.-  In  the  exercise  of  parens 

patriae,  for  the  protection  of  the  child's  future  welfare,  the  state 

left  the  parents  of  such  children: 

no  option  to  exercise  in  the  matter  of  granting 
or  refusing  proper  education  to  his  child  who 
is  of  school  age  and  in  normal  physical  and 
mental  condition.  [The  child]  is  entitled  to 
the  benefits  of  proper  education.  Of  this 
benefit,  his  father  cannot.  . . deprive  him. 

The  only  choice  a father  had  in  this  matter 
was  that  of  permitting  his  [child]  to  be  vac- 
cinated and  thereby  qualified  for  admission  to 
a public,  private  or  parochial  school,  or  in 
the  alternative,  providing  other  adequate 
and  systematic  instruction,  as  for  example. 


104McSween  v.  Board  of  School  Trustees  of  City  of  Ft.  Worth, 
supra  note  98,  at  207;  see  also  In  Duffield  v.  School  District, 
supra  note  98,  at  745;  Staffel  v.  San  Antonio  School  Board,  supra  note 
98,  at  415;  State  ex  rel . McFadden  v.  Shorrock,  supra  note  98,  at  215, 
216. 


105McSween  v.  Board  of  School  Trustees  of  City  of  Ft.  Worth, 
supra  note  98,  at  207,  208. 

100Staffel  v.  San  Antonio  School  Board,  supra  note  98,  at  415. 

10^State  v.  Drew,  supra  note  98;  Booth  v.  Board  of  Education, 
supra  note  98. 
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under  a properly  qualified  private  tutor  and 
thus  avoid  the  requirements  of  vaccination J 08 

The  question  of  whether  vaccination  or  immunization  was  the 
prudent  and  most  desirable  method  of  overall  prevention  of  disease 
for  the  protection  of  the  public  health  was  for  the  legislature, 
not  the  court,  to  decide  and  does  not  depend  on  emergency. 109,110,111 
Differences  of  opinion  as  to  the  necessity  or  efficiency  of  such 
requirements  did  not  prevent  the  state  from  enacting  such  legis- 
lation 

The  fact  that  the  belief  is  not  universal  is 
not  controlling,  for  there  is  scarcely  any 
belief  that  is  accepted  by  everyone.  The 
possibility  that  the  belief  may  be  wrong,  and 


^In  re  Marsh,  supra  note  98,  at  371. 
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Jacobson  v.  Massachusetts,  supra  note  98,  at  396;  Marsh  v. 
Earle,  supra  note  98,  at  317;  In  re  Elwell,  supra  note  98,  at  929, 
930;  Board  of  Education  of  Mountain  Lakes  v.  Maas,  supra  note  98, 
at  350;  Cram  v.  School  Board  of  Manchester,  supra  note  98,  at  263; 
Viemeister  v.  White,  supra  note  98,  at  99. 

l10Marsh  v.  Earle,  supra  note  98,  at  387;  In  re  Elwell,  supra 
note  98,  at  929,  930. 

^Board  of  Education  of  Mountain  Lakes  v.  Maas,  supra  note  98. 

112  — — 

Booth  v.  Board  of  Education,  supra  note  98,  at  353,  Regula- 
tions requiring  vaccination  as  a prerequisite  for  school  attendance 
were  upheld  not  only  in  times  of  epidemic  or  threat  of  epidemic,  in 
Duff i eld,  supra  note  98,  at  742;  Hammond  v.  Hyde  Park,  supra  note 
98,  at  650;  Hutchins  v.  School  Committee,  supra  note  98,  at  47;  Vie- 
meister v.  White,  supra  note  98,  at  677,  678,  but  also  when  no  such 
threat  was  evident,  in  jre  Elwell,  supra  note  98,  at  925;  Pierce  v. 
Board  of  Education,  supra  note  98;  Board  of  Education  of  Mountain 
Lakes  v.  Maas,  supra  note  98,  at  405;  Mosier  v.  Barren  County,  supra 
note  98,  at  968;  Hartman  v.  May,  supra  note  98,  at  739;  Booth  v". 

Board  of  Education,  supra  note  98,  at  353;  State  v.  Board  of  Educa- 
tion, of  Village  of  Barberton,  supra  note  100,  at  570;  Hutchins  v. 
School  Committee,  supra  note  98,  at  47;  Viemeister  v.  White,  supra 
note  98,  at  421.  The  legislature,  upon  the  advice  of  physicians  and 
health  authorities,  exercised  the  discretion  of  enacting  these  health 
regulations,  supra  note  110. 
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that  science  may  yet  show  it  to  be  wrong  is 
not  conclusive;  for  the  legislature  has  the 
right  to  pass  laws  which  according  to  the 
common  belief  of  people  are  adopted  to  pre- 
vent the  spread  of  contagious  diseases.  In 
a free  country,  where  the  government  is  by 
the  people  through  their  chosen  representa- 
tives, practical  legislation  admits  to  no 
other  standard  for  action;  for  what  the  peo- 
ple believe  is  for  the  common  welfare  must 
be  accepted  as  tending  to  promote  the  common 
welfare,  whether  it  does  in  fact  or  not. ^3 

Thus,  the  common  belief  of  the  people  in  vaccination  as  a preventive 

measure  to  protect  the  public  health  provided  the  justification  for 

requiring  it  as  a condition  for  school  attendance. 

Transportation 

Lack  of  transportation  for  children  living  a great  distance 
from  any  school  was  recognized  as  an  exemption  from  compulsory  attend- 
ance.^ A Texas  statute  concerning  transportation  exempted  from 
compulsory  school  attendance: 

Any  child  living  more  than  two  and  one-half  miles 
by  direct  and  traveled  road  from  the  nearest 
public  school  supported  for  the  children  of  the 
same  race  and  color  of  such  children  with  no 
free  transportation  provided. H5 

In  State  v.  Hal  1 , a Texas  court  ruling  on  the  validity  of  the 
statute  above,  held  that  the  compulsory  attendance  law  did  not  require 
a child  living  an  unreasonable  walking  distance  from  the  school  to 


^^Viemeister  v.  White,  supra  note  98,  at  99. 

^In  1973,  fifteen  states  had  provisions  exempting  from  compul- 
sory school  attendance  children  who  lived  a great  distance  from 
school.  A mileage  limitation  was  usually  part  of  the  provision  and 
ranged  from  1-1/2  to  4 miles,  with  2 miles  as  average  walking  distance 
from  a public  school  or  a bus  route  thereto.  See  K.  Alexander  & K. 
Jordan,  supra  note  78,  at  66-69,  for  specific  information  on  each 
state. 

^Vernon's  Anno.  Civ.  St.  Art.  2893  (4). 
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attend  school  if  no  conveyance  was  furnished,  even  though  there  was 
an  omission  of  a previous  mileage  limit.  ' Nor  did  the  ruling  require 
that  a parent  convey  his  child  at  his  own  expense  or  for  a sum  thought 
reasonable  by  the  school.  The  omission  of  a previous  mileage  limita- 
tion was  viewed  by  the  court  as  a legislative  effort  "to  make  it 
clear  that  the  law  required  [a  parent]  to  send  his  child  when  a con- 
veyance was  provided"  no  matter  how  great  the  distance,  not  as  an 
effort  "to  compel  the  parent  to  furnish  conveyance  when  none  was 
provided. 11  7 

Where  statute  defined  specific  mileage  limitation  for  transpor- 
tation, the  courts  have  not  excused  from  compliance  with  compulsory 
attendance  children  who  were  within  the  limit. Walking  distance 
from  the  child's  home  to  the  site  on  the  transportation  route  was 
used  to  determine  if  the  mileage  limitation  applied,  not  the  distance 
from  the  home  to  the  school. 

Linder  hazardous  conditions,  the  limitation  for  exemption  because 
of  lack  of  transportation  was  not  always  rigid.  A mother,  living 
only  one  and  a fourth  miles  from  the  bus  route,  was  held  to  be  in 
compliance  with  compulsory  attendance  statutes  when  she  taught  her 


^674  N.H.  61,  64  A.  1102  (1906).  The  provision  of  transportation 
for  children  was  intended  as  a substitute  for  the  neighborhood  schools, 
which  were  consolidated  because  their  small  size  made  their  main- 
tenance unreasonable  and  unprofitable. 

117Id.  at  1103. 

^^Commonwealth  v.  Renfrew,  332  Mass.  492,  126  N.E.2d  109  (1955); 
In  re  Conlin,  130  N.Y.S.2d  811  (N.Y.  Child. Ct.  1954);  State  v.  Wal- 
ters, 212  Wis.  132,  248  N.W.  777  (1933). 
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child  at  home  because  of  the  hazardous  condition  of  the  road  to  the 
bus  route.119  In  another  instance  involving  hazardous  conditions, 
the  parent  was  held  to  be  in  violation  of  the  compulsory  attendance 
law  for  not  sending  his  daughters  to  school  when  the  door-to-school 
transportation  stopped.  As  a result  of  the  parent's  claim  of  hazard- 
ous conditions,  the  school  board  was  required  to  resume  the  trans- 
portation until  a determination  of  the  hazardness  of  the  road  was 
made.  * 29 

Eeonomi c Hardship  of  the  Family 

Strict  compliance  with  compulsory  attendance  statutes  could  work 
a hardship  in  certain  cases.  Some  legislatures  recognized  this  pos- 
sibility. Almost  half  of  the  states  have  provided  some  type  of  stat- 
utory exemption  for  children  whose  employment  was  necessary  for  the 
economic  welfare  of  their  family. 121  The  courts  have  upheld  the 
reasonableness  of  such  legislation,122  "The  Legislature  deems  the 
necessity  of  allowing  the  child  to  work  to  aid  in  the  support  of  [a] 
sick  parent  sufficient  to  outweigh  the  benefits  which  would  otherwise 
accrue  from  the  education  and  protection  of  the  child."122 
Other  Excuses  From  School  Attendan ce 

Excuses  from  school  attendance  which  were  not  recognized  by 
compulsory  attendance  statutes  have  been  used  by  school  authorities 

119In  re  Richards,  7 N.Y.S.2d  722  (N.Y.App.  1933). 

129In  re  Coni  in,  supra  note  118. 

1 21See  K.  Alexander  & K.  Jordan,  supra  note  78,  at  66-67, 

122Commonwealth  v.  Smoker,  177  Pa. Super.  435,  110  A. 2d  740 ^(1 955) ; 

Ex  parte  Spencer,  149  Cal.  396,  56  P.  896  (1906). 

1 23 

Ex  parte  Spencer,  supra  note  122,  at  898. 
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and  parents.  Statutory  exemptions  were  contemplated  as  more  or  less 
permanent  excuses  for  non-attendance  and  were  held  not  to  be  all- 
inclusive 

School  authorities  have  control  over  their  pupils  during  school 
hours,  and  "this  control  extends  to  health,  proper  surroundings , 
necessary  discipline,  promotion  of  morality,  arid  other  wholesome 

i or 

influences."  These  authorities  had  the  power  to  adopt  reasonable 

regulations  to  protect  and  preserve  the  health  of  other  pupils. ^6 

It  must  be  conceded  by  all  that  one  of  the 
primary  duties  of  the  board  is  to  protect  the 
health  of  the  many  children  in  their  charge. 

Persons  differ  only  in  how  this  is  to  be 
accomplished.  Efforts  for  prevention  do  much 
to  avoid  an  epidemic.  The  demand  upon  the 
board  for  vigilance  in  this  respect  is 
imperative. '^7 

Children  would  be  excluded  from  school  attendance  in  order  to  protect 
the  public  health  since  the  interests  and  welfare  of  other  children 
were  held  to  be  paramount  to  those  of  the  affected  individual , 1 2& 


124Holmes  v.  Nester,  81  Ariz.  372,  306  P.2d  290,  62  A.L.R.2d 
1322  (1957). 

125Richardson  v.  Braham,  125  Neb.  142,  249  N.W.  557,  559  (1933). 

^Fertilizing  Co.  v.  Hyde  Park,  97  U.S.  659,  24  L.Ed.  1036 
(1878);  Boston  Beer  Co.  v.  Massachusetts,  97  U.S.  25,  24  L.Ed.  989 
(1877);  Slaughter  House  Cases,  83  U.S.  36  (Wall.  1872);  Commonwealth 
v.  Johnson,  supra  note  84;  Stone  v.  Probst,  165  Minn.  361,  206  N.W. 

642  (1925);  Hallett  v.  Post  Printing  and  Publishing  Co.  68  Col.  573, 

192  P.  658  (1920);  In  Duffield  v.  School  District,  supra  note  98; 
Viemeister  v.  White,  supra  note  98;  Commonwealth  v.  Pear,  supra  note 
98;  Salem  v.  Eastern  Railroad  Co.,  98  Mass.  431,  96  Am. Dec.  650  (1868). 

^Stone  v.  Probst,  supra  note  126,  at  643. 

■J  OO 

lcoCommonwealth  v.  Johnson,  supra  note  84,  at  804. 
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Regulations  requiring  health  reports  or  certificates  were  not 
invalid,  since  the  school  authorities  had  the  power  to  ensure  that 
school  children  were  in  reasonably  good  health  so  as  not  to  infest 
others,  and  so  as  to  be  able  to  profit  from  instruction.^  "j^e 
statutory  obligation  to  cause  children  to  attend  school  involves 
an  obligation  to  put  them  into  condition  to  attend  and  cannot  be 
escaped  by  neglect  to  qualify  them  for  attendance. 11  *3fJ  Refusal 
of  the  parent  to  provide  required  health  reports  or  certificates 
could  bar  their  child's  attendance  and  could  hold  the  parent  in 
violation  of  the  compulsory  attendance  statutes. 

Children  who  were  physically  unclean  were  legally  denied  admis- 
sion to  school  J3^  "The  school  can,  and  must,  for  its  own  protection 
exclude  persons  who  are  unsanitary.  . . . Good  hygiene  and  the  health 
of  the  other  students  require  that.  . . [this  condition]  should  be 
prohibi ted. "^33 

Parents  also  had  the  right  and  power  to  temporarily  excuse 
their  children  from  school  if  good  reasons  exist  even  though  the 
statute  failed  to  mention  such  excuses  0 33  Parents  who  kept  an  older 


^Commonwealth  v.  Childs,  299  Mass.  367,  12  N.E.2d  814  (1938); 
Streich  v.  Board  of  Education  of  Independent  School  District  of  City 
of  Aberdeen,  34  S.D.  169,  147  N.W.  779,  783  (1914). 

1 30 

Commonwealth  v.  Childs,  supra  note  129. 

^Bannister  v.  Paradis,  316  F.Supp.  185,  189  (D.C.N.H.  1970); 
Carr  v.  Inhabitants  of  Town  of  Dighton,  229  Mass.  304,  118  N.E.  525 
(1918). 

^Bannister  v.  Paradis,  supra  note  131. 

133zebra  v.  School  District  of  City  of  Pittsburgh,  449  Pa." 432, 
296  A. 2d  748  (1972);  Holmes  v.  Nester,  supra  note  124;  Williams  v. 
Board  of  Education,  79  Kan.  202,  99  P.  216  0908) 
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child  home  from  school  to  care  for  a sick  younger  child  while  the 
parents  were  gone  were  not  in  violation  of  the  compulsory  attendance 
statute. 134  where  seventh-grade  students  were  assigned  to  a new 
school  under  reorganization  and,  soon  after  their  enrollment  at  the 
new  school , were  harassed,  intimidated,  threatened  and  physically 
assaulted  to  the  point  of  becoming  ill,  nervous,  and  requiring  medi- 
cal treatment,  school  authorities  were  enjoined  from  requiring  such 
attendance  and  directed  to  provide  other  school  facilities  for  such 
childreriJ35  !,[A]  parent  is  justified  in  withdrawing  his  child 
from  a school  where  the  health  and  welfare  of  the  child  is  threat- 
ened." Children's  attendance  to  the  only  school  available  to 
them  was  not  required  where  they  "would  be  exposed  to  daily  dangers 
to  life  and  limb  so  obvious  and  so  great  that  in  the  exercise  of  rea- 
sonable prudence  their  parents  should  not  permit  them  to  incur  the 
hazard  necessarily  and  unavoidably  involved  in  such  attendance. 

Child  Labor  Exemptions 

Child  labor  legislation  recognized  some  exemptions  from  the 
strict  enforcement  of  such  statutes.  These  exemptions  included  the 
employment  of  minors  at  agricultural,  viticultural , horticultural, 


1 

Holmes  v.  Nester,  supra  note  124. 

^33Zebra  v.  School  District  of  City  of  Pittsburgh,  supra  note  133. 
136zebra  v.  School  District  of  City  of  Pittsburgh,  supra  note 


133,  at  751. 

^Williams  v.  Board  of  Education,  supra  note  133,  at  218.. 
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or  domestic  labor;  the  employment  of  minors  as  singers  in  academies, 
churches,  schools,  or  in  their  parents''  occupation;  and  the  employ- 
ment of  minors  when  an  undue  hardship  existed  for  the  family. ^8 
"The  legislature  must  determine  the  degree  of  injury  to  health  or 
morals,  which  different  kinds  of  employment  inflict  upon  the  child, 
and  the  corresponding  necessity  for  protecting  the  child  [from] 
the  effects  thereof.  . . . t!^9 

The  exemption  for  agricultural,  viticultural , horticultural, 

and  domestic  work  for  minors  was  sustained Justice  Shaw  in 

ex  parte  Spencer  defended  this  exemption  by  saying  that: 

The  exemption  of  domestic  labor  and  the  several 
kinds  of  farming  from  the  operation  of  the 
[child  labor]  act  is  not  an  unreasonable  dis- 
crimination. Such  work  is  generally  carried 
on  at  the  home  and  as  a part  of  that  general 
home  industry  which  should  not  be  too  much 
discouraged  and  it  is  usually  under  the  imme- 
diate care  and  supervision  of  the  parents, 
and  hence  is  not  liable  to  cause  so  much 
injury.  These  circumstances  distinguish 
them  from  the  other  prohibited  industries  and  is 
sufficient  reason  for  the  exemption. 

A child  labor  act  exempting  from  its  enforcement  children  as 
singers  or  musicians  in  any  church,  school,  or  academy  was  not 


^33Sturges  & Burns  Mfg.  Co.  v.  Beauchamp,  231  U.S.  320,  34 
S.Ct.  60  (1913);  31  Am.Jur.  Labor  §770;  12  A.L.R.  1220-1221;  72 
A.L.R.  142-143. 

139Re  Weber,  149  Cal.  392,  86  P.  809,  810  (1906). 

^ ^Ex  parte  Spencer,  supra  note  122;  State  v.  Rose,  125  La.  467, 
51  So.  496  (1910);  Mt.  Vernon-Woodberry  Cotton  Duck  Co.  v.  Frankfort 
Marine  Acci.  & Plate  Glass  Ins.  Co.,  Ill  Md.  561,  75  A.  105,  134  Am. 
St. Rep.  636  (1909).  - 

~*^Ex  parte  Spencer,  supra  note  22,  at  899. 
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"unconstitutional  for  non-uniformity  in  that  it  discriminated  against 
children  under  sixteen  years  of  age  in  favor  of  those  over  such  age," 
nor  was  it  "objectionable  as  making  an  unfair  discrimination  in  favor 
of  children  as  singers  or  musicians  in  churches,  schools  and  acad- 
emies . " However,  under  such  a law  exempting  singers  and  musicians 
with  written  consent  of  the  mayor  or  director  of  trustees,  dancing 
and  speaking  parts  were  not  sustained  as  valid  exemptions  J43 

Children  employed  in  specified  places  and  occupations  operated 
by  their  parents  have  been  exempted  from  statutes  prohibiting  the 
employment  of  children  as  entertainers, 144  A statute  providing  that 
no  child  under  fourteen  years  of  age  shall  be  employed  or  permitted 
to  work  in  a theater  was  not  violated  when  a proprietor  of  a theater 
allowed  children  to  casually,  voluntarily,  and  without  compensation 
entertain  the  public  under  the  direction  and  control  of  their  teacher 
or  parents J 43  These  children  were  not  employed,  since  there  was  no 
compensation,  and  they  were  not  under  the  proprietor  as  master  or 
employer.  "They  were  directed  by  their  own  teacher  in  studying  and 
exhibiting  their  art,  or  by  some  other  proper  person  and  were  thus 
protected  from  the  evil  influences  against  which  the  statute  is 
directed.  This  followed  the  ruling  in  Hi ckey  v.  Taaffee,  that:^4^ 

^43Re  Weber,  supra  note  139,  at  809. 

Children's  Aid  Society  v.  Schwab,  132  Misc.  283,  230  N.Y.S. 

206  (1928);  People  ex  rel.  Sanders  v.  Grant,  70  Hun.  233,  24  N.Y.S. 

776  (1893). 

144State  v.  Erie,  210  Iowa  874,  232  N.W.  279,  72  A.L.R.  137  (1930). 

lag 

HJTaylor  v.  State,  112  Neb.  122,  199  N.W.  22,  24  (1924).  - 
^Taylor  v.  state,  supra  note  145. 

147 


99  N.Y.  204,  1 N.E.  685,  52  Am. Rep.  19  (1885). 
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A 'business  or  vocation'  to  be  within  the 
purview  of  the  [child  labor]  statutes  to 
prevent  and  punish  wrongs  to  children  must  be 
an  employment  either  vicious  in  itself  or  one 
which  partakes  of  the  character  of  an  amuse- 
ment, and  has  no  application  to  the  produc- 
tive industries  or  useful  and  necessary  business 
or  occupation.'48 

The  exhibiting  of  the  children's  art  was  considered  to  be  productive 
to  their  future  occupation. 

Economic  hardship  of  a family  was  sufficient  reason  to  exempt  a 
child  from  the  child  labor  statutes.  The  same  rationale  applied  to 
this  type  of  exemption  as  for  the  similar  compulsory  attendance 
exemption. 


Summary 

Exemptions  from  compulsory  school  attendance  and  child  labor 
statutes  were  awarded  under  the  police  power  of  the  state  for  the 
welfare  of  the  children  at  large.  The  state  abrogated  the  exercise 
of  its  parens  patriae  obligation  to  the  protection  of  the  individual 
child's  welfare  in  favor  of  its  obligation  to  protect  the  general 
welfare.  The  interest  of  the  commonwealth  superseded  that  of  the 
parent  and  the  child. 


148Id.  at  687. 
149 


See  text  supra  note  123. 


CHAPTER  V 


EROSION  OF  STATE  PREROGATIVE 

The  state,  as  parens  patriae  and  exercising  its  police  power, 
assumed  legislative  prerogative  over  children  in  matters  of  cus- 
tody, education  and  employment. ! Like  all  legislation,  these 
actions  were  subject  to  all  of  the  prohibitions  arid  limitations 
of  the  federal  constitution,  and  when  they  conflicted  therewith, 
the  actions  were  voided  as  unconstitutional  and  were  not  enforce- 
able.2 

State  educational  legislation  has  often  been  challenged  under 
the  provisions  of  the  First  and  Fourteenth  Amendments  of  the  Con- 
stitution, These  provisions  protect  inherent  rights  of  the  indi- 
vidual from  legislative  encroachment  which  might  infringe  on  these 
rights, 3 Three  such  challenges  have  had  significant  impact  on  the 
power  of  states  to  enforce  compulsory  attendance.  The  constitu- 
tional limitations  imposed  by  rulings  iri  these  cases  have  caused 
erosion  in  the  state's  prerogative  in  the  education  of  its  chil- 
dren. In  Pierce  v.  Society  of  Sisters,  the  court  found  that  the 


^See  supra.  Chapter  3. 

2 

K.  Alexander,  K.  Corn,  & W.  McCann,  Public  School  Law: 
Cases  and  Materials  45  (1969). 


no 
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state  was  overzealous  in  its  exercise  of  police  power  for  the  pro- 
tection of  the  public  good  and  had  overstepped  its  authority  by 
requiring  that  all  children  be  educated  in  public  schools.4 5 6  Thus, 
the  state  in  its  exercise  of  police  power  could  compel  school 
attendance,  but  could  not  compel  attendance  only  in  public  schools. 

Tn  Wisconsin  v.  Yoder,  the  state's  interest  as  parens 
patri ae  to  protect  the  child  from  ignorance  and  enable  him  or  her 
to  participate  effectively  and  intelligently  in  the  democratic 
process  by  requiring  compulsory  education  beyond  the  eighth  grade 
was  superseded  by  the  religious  beliefs  of  the  Amish. ^ The  court 
held  that  the  state  as  parens  patriae  did  not  have  the  power  to 
determine  the  religious  future  and  education  of  the  Amish  chil- 
dren. This  ruling  appeared  to  return  the  control  of  education  to 
the  parent  when  religious  beliefs  conflicted  with  the  state's 
interest  in  universal  compulsory  education.  Later  rulings  by  dis- 
trict courts  and  courts  of  appeal  have  made  limited  application  of 
Yoder,  which  in  essence  has  limited  the  state  as  parens  patriae 
with  regard  to  the  compulsory  secondary  education  of  the  Amish, 

Goss  v.  Lopez  concluded  that  the  state's  interest  in  educa- 
tion as  reflected  in  state  constitutional  and  statutory  provisions, 
and  state  compulsory  attendance  laws  established  property  and 
liberty  interest  for  the  child  which  the  state  must  protect  through 
its  exercise  of  parens  patriae/1  By  assuming  the  prerogative  of 


4268  U.S.  510,  45  S.Ct.  571  (1925). 

5406  U.S.  205,  92  S.Ct,  1529  (1972). 

6419  U.S.  565,  95  S.Ct.  729  (1975). 
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regulating  children’s  education,  the  state  as  parens  patriae  assumed 
the  responsibility  of  protecting  the  welfare  of  the  child  by  pro- 
tecting his  property  and  liberty  interests. 

Compulsory  Publ ic  School  Attendance 
A 1922  Oregon  statute  was  enacted  which  required  that  each 
child  between  the  ages  of  eight  and  sixteen  years  should  attend  a 
public  school.-7  The  purpose  of  this  legislation  was  to  force 
immigrant  children  to  attend  public  school  because  "the  mingling 
together.  . . of  all  races  and  sects,  might  be  the  best  safeguard 

O 

against  future  internal  dissentions. 

Before  the  implementation  of  this  statute,  a private  Catholic 
school  run  by  the  Society  of  Sisters  and  a private,  profit-making, 
non-sectarian  school.  Hill  Military  Academy,  challenged  the  statute 
as  unconstitutional.  These  schools  argued  that  the  statute  abridged 
the  freedom  of  private  schools,  the  freedom  of  parents  and  guardians, 
and  the  freedom  of  children,  and  asked  for  "protection  against.  . . 
destruction  of  their  business  and  property. "9> ^ 

A lower  court  held  that  the  right  to  operate  a school  was  a 
property  right  protected  by  the  Due  Process  clause  of  the  Four- 
teenth Amendment.  In  addition,  parents  and  guardians,  as  a part 
of  their  liberty  guaranteed  by  the  Fourteenth  Amendment,  had  a 


^See  Pierce  v.  Society  of  Sisters,  supra  note  4,  at  530,  531, 
for  the  complete  Oregon  compulsory  education  act.  ^ 

°Pierce,  supra  note  4,  at  525. 

^Pierce,  supra  note  4,  at  515. 

lOpierce,  supra  note  4,  at  536. 
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right  to  direct  the  education  of  their  children.  If  the  statute  was 
enforced,  the  loss  of  patronage  would  result  in  irreparable  harm  to 
the  property  of  the  schools,^ 

The  Supreme  Court,  affirming  the  lower  court  decision,  acknowl- 
edged the  state's  right  to  regulate  schools,  to  compel  attendance, 

1? 

and  to  require  certain  studies.  But  the  state  s attempt  to  force 

attendance  at  public  schools  was  an  unreasonable  interference  with 

1 3 

parents  and  the  exercise  of  their  liberty. 

The  state  overstepped  its  authority  under  police  power  by 
requiring  only  public  school  attendance.  Through  its  police  power 
the  state  could  compel  that  all  children  be  educated.  But  to  dic- 
tate how  and  where  the  education  would  take  place,  was  beyond  the  scope 
of  the  state's  police  power. 

The  fundamental  theory  of  liberty  upon  which 
all  governments  in  this  Union  repose  excludes 
any  power  of  the  state  to  standardize  its 
children  by  forcing  them  to  accept  instruction 
from  public  teachers  only.  The  child  is  not 
the  mere  creature  of  the  State;  those  who 
nurture  him  and  direct  his  destiny  have  the 
right,  coupled  with  the  high  duty,  to  recog- 
nize atjid  prepare  him  for  additional  obliga- 
tions . 

The  net  effect  of  the  ruling  was  to  return  educational  prerogative 
to  parents,  which  the  state  had  assumed  under  parens  patriae  and 
police  power. 


^Pierce,  supra  note  4,  at  534. 
1 2 

Pierce,  supra  note  4,  at  534. 
1 3 

Pierce,  supra  note  4,  at  534. 
^Pierce,  supra  note  4,  at  535. 
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Free  Exercise  v.  Compulsory  Education 
Further  erosion  of  state  prerogative  to  regulate  children's 

15 

education  came  with  the  Supreme  Court  ruling  in  Wisconsin  v.  Yoder, 
Prior  to  Yoder,  parental  objections  to  compulsory  school  attendance 
based  on  religious  grounds,^  including  those  of  the  Amish,17  were 
not  upheld  by  state  courts.  Time  and  again  the  court  reiterated 
that  the  right  to  believe  was  an  absolute  right  protected  by  the 
free  exercise  clause  of  the  First  Amendment,  but  that  the  freedom 
to  act  on  that  belief  was  not  thus  protected.  Beliefs  were  not  con- 
sidered by  the  court  as  legal  justification  for  the  violation  of  a 
positive  law  such  as  a compulsory  attendance  statute.  The  court 
in  Commonwealth  v.  Beiler  provided  this  explanation. 


The  "rights  of  conscience"  which  the  Consti- 
tution declares  no  human  authority  can  con- 
trol or  interfere  with,  are  simply  rights  to 
worship  a Supreme  Being,  according  to  the 
dictates  of  the  heart,  adopt  any  creed  or 
hold  any  opinion  on  the  subject  of  religion 
. . . but  liberty  of  conscience  should  be 
restrained  where  it.  would  impinge  on  the 
paramount  right  of  the  public.18 


15 

Wisconsin  v.  Yoder,  supra  note  5. 

1 f) 

In  re  Currence,  42  Misc.  2d  418,  248  N.Y.S.  2d  251  (1963); 
Commonweal tF  v.  Bey,  166  Pa. Super.  136,  70  A. 2d  693  (1950);  Common- 
wealth v.  Rehfrew,  332  Mass.  492,  126  N,E.2d  109  (1955);  State  ex.  rel . 
Shoreline  School  District  No.  412  v.  Superior  Court  for  King  County, 

55  Wash. 2d  177,  346  P.2d  999  (1959);  Rice  v.  Commonwealth,  188  Va. 

224,  49  S.E.2d  342  (1948);  People  ex  rel . Shapiro  v.  Dorin,  199  Misc. 
643,  99  N.Y.S. 2d  830  (1950). 

State  v.  Herschberger,  103  Ohio  App.  188,  144  N.E.2d  693 
(1955);  Commonwealth  v.  Beiler,  168  Pa. Super.  462,  79  A. 2d  134  (1951); 
State  v.  Garber,  197  Kan.  567,  419  P.2d  896  (1966);  Commonwealth"  v. 
Smoker,  177  Ps. Super.  435,  110  A. 2d  740  (1955). 

18 

Commonwealth  v.  Beiler,  supra  note  17,  at  134. 
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Thus,  the  exercise  of  religious  beliefs  of  individuals  was  super- 
seded by  the  police  power  of  the  state,  thus  assuring  an  "enlight- 
ened" citizenry  necessary  for  the  success  of  democracy. 

In  Yoder,  the  Supreme  Court  declared  that  the  Amish  could 
not  be  forced  to  send  their  children  to  school  beyond  the  eighth 
grade,  since  the  Amish  had  convincingly  argued  "that  enforcement 
of  the  State's  requirement  of  compulsory  formal  education  after 
eighth  grade  would  gravely  endanger  if  not  destroy  the  free  exer- 
cise of.  . . (Amish)  religious  beliefs."  9 Having  convinced  the 
majority  of  the  court  that  foregoing  the  additional  years  of  com- 
pulsory education  would  not  impair  the  physical  or  mental  health 
of  the  child,  or  impose  a burden  on  public  welfare,  the  Amish 
free  exercise  claim  under  the  First  and  Fourteenth  Amendments 
required  that  an  overriding  state  interest  be  shown  in  order  for 
the  state  regulation  to  be  upheld.  The  state  of  Wisconsin  could 
compel  school  attendance  beyond  the  eighth  grade  if  the  require- 
ment did  not  deny  free  exercise  of  religious  belief,  or  if  the 

state's  interest  as  parens  patriae  was  "of  sufficient  magnitude  to 

20 

override  the  free  exercise  protection  claim. 

The  state  argued  that  compulsory  attendance  for  all  children, 
including  the  Amish,  was  justified  for  three  reasons:  (1)  preser- 

vation of  democratic  form  of  government;  (2)  economic  survival;  and 


19 

Yoder,  supra  note  5,  at  1535. 

20 

Yoder,  supra  note  5,  at  1532. 

‘A.  Keim  (ed.).  Compulsory  Education  and  the  Amish:  The 

Right  Mot  to  be  Modern  129  (1975). 
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(3)  socialization  of  children.  These  justifications  were  not 

strong  enough  to  override  the  free  exercise  claim  of  the  Amish. 

Chief  Justice  Burger  said  that  a: 

state's  interest  in  universal  education,, 
however  high  we  rank  it,  is  not  totally 
free  from  a balancing  process  when  it 
impinges  on  the  fundamental  rights  and 
interests,  such  as  those  specifically 
protected  by  the  Free  Exercise  Clause  of 
the  First  Amendment  and  the  traditional 
interest  of  parents  with  respect  to  the 
religious  upbringing  of  their  children 
so  long  as  they  in  the  words  of  Pierce 
"prepare  [them]  for  additional  obliga- 
tions. "22 

The  court  cautioned  that  claims  based  on  purely  secular  considera- 
tions could  not  be  afforded  the  protection  of  religious  clauses 
against  state  regulations  of  education.23  Determination  of  such 
claims  was  a delicate  matter,  but  "the  very  concept  of  ordered 
liberty  precludes  allowing  every  person  to  make  his  own  standards 
on  matters  of  conduct  in  which  society  as  a whole  has  important 
interest. 1,24 

Yoder  was  concerned  with  the  balancing  of  parent's  interest 
in  free  exercise  of  their  religion  and  the  state's  interest  in 
compelling  school  attendance.  The  child's  interests  were  not  used 
as  a basis  of  decision  in  the  majority  opinion  since  the  parents 
were  subject  to  prosecution,  and  there  was  no  evidence  that  the 


?? 

Yoder,  supra  note  5,  at  1532, 

23 

The  legal  question  in  Yoder  was  limited  to  the  application 
of  the  compulsory  attendance  statute  to  the  Amish  children  over 
eighth  grade.  Amish  children  in  the  elementary  grades  and  all 
other  children  were  still  under  the  statutory  provision. 

24 

Yoder,  supra  note  5,  at  1533. 
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child's  desires  were  in  conflict  with  their  parents.  ' There  was  a 
strong  indication  from  Chief  Justice  Burger's  opinion  that,  in 
situations  where  conflict  existed  between  the  parents  and  child,  the 
rulings  would  not  be  different  from  the  one  given  in  Yoder  as  "an 
intrusion  by  the  state  into  family  decisions  in  the  area  of  religious 

nr 

training  would  give  rise  to  grave  questions  of  religious  freedom.  ° 
The  Yoder  ruling  placed  a significant  restriction  on  the  parens 
patriae  power  of  the  state,  by  authorizing  the  state  to  protect  the 
welfare  of  the  child  only  when  such  protection  did  not  interfere 
with  the  deep-rooted  religious  beliefs  and  practices  of  the  parent. 
The  parent  was  given  control  to  determine  what  was  best  for  his 
child,  even  if  that  might  conflict  with  the  child's  desire. 

Cases  challenging  compulsory  education  laws  under  the  Yoder 
precedent  have  not  been  successful  in  establishing  free  exercise 
claims  under  the  First  Amendment  to  override  the  state's  prerogative 
to  regulate  the  education  of  its  children.  Where  the  plaintiffs 
asserted  the  right  to  educate  their  children  "as  they  see  fit," 
and  "in  accordance  with  their  determination  of  what  best  serves 
the  family's  interest  and  welfare,"  their  claim  "does  not  rise 
above  personal  or  philosophical  choice."27  Unlike  Yoder,  free 
exercise  claim  was  not  argued,  thus  the  plaintiff's  claim  could 
not  be  afforded  First  Amendment  protection.  Yoder  was  held  inap- 


2^Yoder,  supra  note  5,  at  1540. 

2^Yoder,  supra  note  5,  at  1541 

^7Scoma  v.  Chicago  Board  of  Education,  391  F.Supp.  452,  461 
(D.C.I11.  1974). 
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plicable  in  a Florida  case,  where  the  children  were  being  taught  in 

their  home  by  their  mother  in  a school  which  the  parents  contended 

w 28 
operated  under  the  aegis  of  the  Covenant  Church  of  desus  Christ. 

The  church  was  not  established  in  Florida,  and  the  services  held  by 
the  father  were  not  for  others.  Their  religious  belief  that  racial 
mixing  as  practiced  in  the  public  school  was  sinful,  was  not  suffi- 
cient to  establish  a free  exercise  claim  of  the  parents,  thus  the 
state  could  compel  the  attendance  of  the  children.  In  Hatch  v. 
Goerke,  the  Tenth  Circuit  Court  refused  to  view  an  Indian's  braided 
hair  as  a part  of  religious  belief  of  long  standing.  ’ The 
court  held  that  the  regulation  to  cut  his  hair  did  not  sharply  con- 
trast with  the  religiously  founded  concept  of  raising  children. 
Therefore  there  was  no  free  exercise  claim  to  prevent  the  state 
from  exercising  parens  patriae  and  its  police  powers  to  enforce  its 
compulsory  attendance  statutes.  In  each  of  these  cases,  the  pre- 
rogatives of  the  state  as  parens  patriae  were  not  limited  as  in 
Yoder,  because  the  parents  had  not  been  able  to  establish  free 
exercise  claims  to  override  the  state's  interest.  The  courts  have 
heeded  Chief  Justice  Burger's  caution  that  they  "move  with  great 


28t.A.F.  v.  Duval  County,  273  So. 2d  15,  18  (Fla.App.  1973) 
29Hatch  v.  Goerke,  502  F.2d  1189  (C.A.Okl.  1974). 


30Contrast  Hatch  v.  Goerke,  supra  note  29  with  Teterud  v. 

Burns  522T^d  357  (8th  Cir.  1975),  when  the  Eighth  Circuit  Court 
held  that  the  wearing  of  long  hair  was  a tenet  of  the  Indian  re  i- 
qion  and  was  sincerely  held  by  the  inmate,  and  a prison  regulation 
prohibiting  the  wearing  of  a long  braid  "impermissibly  infringed 
n;i  the  inmate's  right  under  First  Amendment  to  the  free  exercise. 

of  his  religion. 
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circumspection  in  performing  the  sensitive  and  delicate  task  of 
weighing  a state's  legitimate  social  concern  when  faced  with  reli- 
gious cl  aims. 

Other  attempts  to  invoke  Yoder  as  precedent  for  protection  of 
religious  claims  have  failed.  Using  the  observation  in  Yoder, 

"that  only  those  interests  of  the  highest  order  and  those  not 
otherwise  served  can  over-balance  legitimate  claims  to  free  exer- 
cise of  religion,"  as  a guide,  the  national  policy  against  racial 
discrimination,  and  national  security,  were  held  to  be  high-order 
interests  which  over-balanced  the  free  exercise  claims. 32,33,34 
In  Sapp  v.  Renfroe,  a free  exercise  claim  was  not  established  because 
the  plaintiff's  beliefs  concerning  ROTC  were  personal  beliefs  and 
"personal  beliefs  are  not  to  be  considered  religious  for  the  pur- 
poses of  the  First  Amendment. 1,35,36 

Contrary  to  Justice  Burger's  remarks  concerning  a conflict 
between  parent  and  child,  Yoder's  interest  in  fostering  parental 
control  has  not  served  as  precedent  in  abortion  cases  when  conflict 
existed  between  the  child  and  the  parents.* * 3'*  Where  abortion  statutes 


31Yoder,  supra  note  5,  at  1543. 

3? 

Yoder,  supra  note  5,  at  1533. 

33Bob  Jones  University  v.  Johnson,  396  F.Supp.  597  (D.S.C.  1974); 
T.A.F.  v.  Duval  County,  supra  note  30. 

3^Stabaugh  v.  United  States,  474  F.2d  592  (6th  Cir.  1973); 

United  States  v.  Maciel,  469  F.2d  718  (9th  Cir.  1972);  United  States 
v.  Kuehnau,  349  F.Supp.  1328  (E.D.Wis.  1972). 

3551 1 F. 2d  172  (5th  Cir.  1975).  ' 

^Yoder,  supra  note  5,  at  1533. 

37 

See  text  supra  note  26. 
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requiring  parental  consent  for  a minor  to  obtain  a legal  abortion 
have  been  challenged,  the  Supreme  Court  has  held  that  such  statutes 
were  unconstitutional  as  being  overbroad  and  violative  of  the  minor's 
fundamental  riqht  of  privacy.38,39  These  cases  were  distinguished 
from  Voder  in  which  parental  control  was  upheld  because  in  Yoder 
"there  was  not  a conflict  between  the  parent  and  child,  only  between 
the  parent  and  state  and  the  state  was  not  trying  to  impose  the 
parents'  views  on  the  child,"  whereas  in  abortion  cases,  the  state 
was  trying  to  impose  the  parents'  will  on  the  chi  Id. Upon  appli- 
cation of  the  compelling  interest  standard,  the  state's  interest 
in  fostering  parental  control  was  not  sufficiently  compelling  to 
justify  unrestricted  intrusion  in  a minor's  constitutional  right, 
the  right  to  privacy.  Rulings  in  abortion  cases  followed  other 
recent  Supreme  Court  rulings  which  recognize  that  children  have 
constitutional  rights  which  must  be  protected  from  infringement.41 
The  child's  rights  must  be  considered  when  a conflict  arises  between 


38Foe  v.  Vanderhood,  389  F.Supp.  947  (D.Colo.  1975);  Baird  v. 
Belloti , 393  F.Supp.  847  (D.Mass.  1975);  Planned  Parenthood  Asso- 
ciation v.  Fitzpatrick,  401  F.Supp.  554  (E.D.Va.  1975);  Poe  v. 
Gerstein,  517  F.2d  787  (5th  Cir.  1975). 

39Planned  Parenthood  of  Central  Missouri  v.  Danforth,  44  L.W. 
5197  (1976).  See  also  Roe  v.  Wade,  410  U.S.  113,  93  S.Ct.  705, 

726,  727  (1973)  for  discussion  of  the  right  to  privacy  as  a right 
protected  by  the  Constitution. 

49Foe  v.  Vanderhoof,  supra  note  38,  at  956. 

4^See  Goss  v.  Lopez,  supra  note  6;  Tinker  v.  Des  Moines 
Independent  Community  School  District,  393  U.S.  503,  89  S.Ct. 

733  (1969);  In  re  Gault,  387  U.S.  1,  87  S.Ct.  1428  (1967). 
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parent  and  child  concerning  these  rights.  In  these  abortion  cases, 
the  child's  right  to  privacy  was  a protected  right  under  the  liberty 
clause  of  the  Fourteenth  Amendment,  and  overrode  the  right  of  the  parents 
to  control  their  children.  The  Yoder  precedent  was  not  applied  because 
there  was  a conflict  involved  indicating  that  a similar  ruling  might 
be  given  in  situations  where  a conflict  between  parent  and  child  existed 
and  a constitutional  issue  was  involved,43 

Education,  A State  Established  Property 
and  Liberty  Interest 

In  Goss  v.  Lopez,  the  Supreme  Court  ruled  that  the  state,  through 
constitutional  and  statutory  provisions  and  compulsory  attendance 
laws,  had  established  for  all  Ohio  residents  between  six  and  twenty- 
one  years  of  age  a right  to  education.43  This  right  to  education 
was  a property  interest,  created  by  the  state  through  state 
constitutional  provisions,  state  statutes,  and/or  state  rules, 
and  regulations  entitling  citizens  to  specified  benefits.44  Having 
established  a property  Interest  in  education,  the  state  could  not 
withdraw  rights  because  of  misconduct  unless  fundamental  fairness 
was  extended  to  the  holder  of  the  property  interest.4^  To  do  so 


42 

For  discussion  of  education  as  a constitutional  protected 
right  see  infra  Chapter  6. 

43Goss  v.  Lopez,  supra  note  6. 

44See  Board  of  Regents  v.  Roth,  408  U.S.  564,  577,  92  S.Ct. 
2701  (1972)  for  further  discussion  of  state  established  property 
interest. 

45  ■ 

Goss  v.  Lopez,  supra  note  6,  at  736. 
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would  violate  the  Due  Process  clause  of  the  Fourteenth  Amendment 

which  states  that  no  state  can  "deprive  any  person  of  life,  liberty 

or  property,  without  due  process  of  law. Consequently,  since 

students  were  also  protected  by  the  constitutional  safeguards,  the 

state  was  required  to  recognize: 

a student's  legitimate  claim  to  a public  educa- 
tion as  a property  interest  which  is  protected 
by  the  Due  Process  Clause  and  which  may  not 
be  taken  away  for  misconduct  without  adherence 
to  the  minimum  procedures  required  by  that 
clause. 47 

In  addition  to  the  property  interest  established  by  the  state, 

the  students  had  a "liberty"  interest  which  required  that  minimal 

requirements  of  the  Due  Process  clause  be  met.  Action  by  the  state 

could  seriously  damage  the  student’s  reputation,  thus  interfering 

with  his  later  opportunities  and  causing  him  to  be  deprived  of  his 

48 

liberty.  This  deprivation  of  liberty  required  due  process. 

Due  process  was  mandated,  but  the  Supreme  Court  would  not  dic- 
tate the  specific  procedures,  beyond  fundamental  fairness  require- 
ments of  notice  and  an  opportunity  to  be  heard,  that  must  be 
employed.  Mr.  Justice  White  said  that  "the  very  nature  of  due 
process  negates  any  concept  of  inflexible  procedures  universally 
applicable  to  every  imaginable  situation. To  deprive  a student 
of  liberty  and  property  by  suspension,  some  kind  of  notice  must  be 


«U.S.  Const,  amend.  XIV,  §1. 

47qoss  v.  Lopez,  supra  note  6,  at  736. 

^Goss  v.  Lopez,  supra  note  6,  at  736. 

■^Goss  v.  Lopez,  supra  note  6,  at  738;  see  also  Cafeteria 

Workers  v.  McElroy,  367  U.S.  886,  895,  81  S.Ct.  1743  (1961). 
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given  and  some  kind  of  hearing  afforded,  with  the  timing  and  content 
of  the  notice  and  nature  of  the  hearing  dependent  on  the  interests 
involved. 

The  state,  through  its  parens  patriae  and  police  power, 
enacted  compulsory  attendance  legislation  which,  in  conjunction 
with  constitutional  and  other  statutory  measures  concerning  educa- 
tion, created  interests  for  the  child  which  required  protection. 

The  state  as  pareris  patriae  had  assumed  the  power  to  provide  this 
protection  for  children.  The  courts  said  that  the  state  must  exer- 
cise this  parens  patriae  power  and  protect  the  children's  future 
welfare  from  legislative  encroachment,  fhe  state  cannot  ignore 
its  duty  to  children  when  their  welfare  is  endangered. 

Summary 

Compulsory  attendance  statutes  must  not  conflict  with  the  pro- 
visions of  the  federal  constitution.  With  the  exception  of  two 
cases,  the  constitutionality  of  these  statutes  was  uniformly  upheld. 
Pierce  and  Yoder  imposed  constitutional  limitations  on  the  state  in 
its  exercise  of  power  over  the  education  of  children.  Pierce  held 
that  the  state  was  able  to  compel  school  attendance,  but  it  was 
unable  to  compel  only  public  school  attendance.  Yoder  held  that 
where  a long  standing,  deep-rooted  religious  belief,  such  as  the 
Amish  belief,  conflicted  with  compulsory  attendance  statute,  the 
state  was  required  to  accommodate  the  religious  belief.  Yet,  in 

50  •. 

boss  v.  Lopez,  supra  note  6,  at  740.  Short  suspension  may 
require  only  informal  notice  and  hearing.  In  emergency  situations 
where  students'  presence  poses  a continued  danger  to  other  students 
and  disruption  to  the  academic  process,  the  requirements  may  be 
met  after  the  removal  of  child. 
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application,  the  court  has  not  chosen  to  invoke  the  Yoder  precedent, 
especially  where  a conflict  between  the  parents  and  the  child  exists. 

Compulsory  attendance  and  free  education  statutes  established 
education  as  a property  right  of  students.  As  a result  of  such  a 
property  interest,  constitutional  limitations  were  imposed  on  the 
state  which  forbade  the  withdrawal  of  this  right  without  due  process. 

The  court  in  Goss,  in  essence,  forces  the  state  to  exercise 
the  parens  patriae  power  It  assumes  through  state  legislative 
action.  This  limitation  prevents  the  state  from  arbitrarily  deny- 
ing any  child  of  school  age  an  education,  since  education  is  a 
right  protected  constitutionally  and  the  state  has  assumed  the 
prerogative  to  protect  children's  rights. 


CHAPTER  VI 


EXCEPTIONAL  CHILDREN  AND  STATE  PREROGATIVE 


Until  the  late  1960s,  the  courts  upheld  the  exclusion  of  children 

who  were  mentally  and  physically  disabled.^  A child's  school  attendance 

was  viewed  as  a privilege,  not  e right,  conferred  upon  the  child  by  the 

state  and  dependent  on  whether  the  child's  presence  would  be  harmful  to 

the  best  interest  of  the  school  or  whether  the  child  could  benefit  from 

an  education's 3 it  was  generally  upheld  that  the  presence  of  handicapped 

children  was  harmful  to  the  operation  of  the  school,  so  the  courts  were 

inclined  to  exclude  these  children  from  the  public  school.  The  policy 

of  schools  toward  handicapped  children  during  this  era  was  expressed 

i n State  ex  rel . Beattie  v . Board  of  Education  ( 1 91 9) . 

His  physical  condition  and  ailment  produces  a 
depressing  effect  upon  the  teachers  and  school 
children:  that  by  reason  of  nis  physical  con- 

dition he  takes  up  an  undue  portion  of  the 
teacher's  time  and  attention,  distracts  the 
attention  of  the  other  pupils  and  interferes 
generally  with  the  discipline  and  progress  of 
the  school . 


^See  text,  supra  Chapter  4,  note  79. 

2 

N.  Edwards,  The  Courts  and  the  Public  Schools:  The  Legal  Basis 

of  School  Organization  and  Administration  540  (1963). 

^G.  Collins  and  E.  Singletary,  "Case  Law  and  Education  of  the 
Handicapped,"  F.F.R.D.C.  Bulletin,  3-4  (Summer,  1973). 

^State  ex  rel.  Beattie  v.  Board  of  Education,  169  Wis.  231,. 

172  N.W.  153,.  154  (1919). 
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As  early  as  1890  courts  excluded  handicapped  children  from  the  public 
school  with  the  belief  that  handicapped  children,  more  specifically 
mentally  retarded  children,  were  not  mentally  able  to  benefit  from 
public  school  instruction.* *  5 * 

The  state  chose  not  to  exercise  its  parens  patriae  power  to 
ensure  that  exceptional  children  receive  an  education  because  of  its 
belief  that  students  so  classified  could  not  benefit  from  education. 
Further  justification  for  the  state's  abstention  from  providing  edu- 
cation for  exceptional  children  was  that  the  welfare  of  the  school 
at  large  must  be  protected  from  the  harmful  presence  of  the  children. 
Thus*  the  police  power  of  the  state  was  used  to  exclude  them.  As  a 
result  of  this  policy,  by  the  early  1970s  there  were  an  estimated  six 
million  retarded  children  in  the  United  States,  as  well  as  eighteen 
million  other  children  with  mental,  physical,  and  behavioral  problems 
who  were  warranted  special  educational  and/or  therapeutic  services. 6 
Former  U.  S.  Commissioner  of  Education  Sidney  Marland  estimated  that 
6 out  of  10  exceptional  children  were  not  receiving  needed  services, 
either  in  public  or  in  private  facilities.7 

The  1970s  were  characterized  by  a wave  of  litigation  challenging 
the  exclusion  of  the  handicapped  from  educational  services  in  public 
schools  and  state-supported  institutions.  These  challenges  focused 


5 

Watson  v.  City  of  Cambridge,  157  Mass.  561,  32  N.E.  864  (1893). 

S.  Herr,  "Retarded  Children  arid  the  Law:  Enforcing  the  Consti- 

tutional Rights  of  the  Mentally  Retarded,"  23  Syr.L.R.  998  (1972). 

999.  See  also  President's  Commission  on  Mental  Retardation 
MR69,  "Toward  Progress : A Story  of  a Decade,"  18  (1969);  M.  Thomas, 

"Fiscal  Feasibility  of  Providing  Services  for  Exceptional  Children," 

1 U-Ed.Fin.  103  (Summer,  1976). 
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on  denials  of  education  to  exceptional  children  as  violative  of  the 

O 

Equal  Protection,  and  Due  Process  clauses  of  the  Fourteenth  Amendment, 
which  guarantees  that: 

All  persons  born  or  naturalized  in  the  United  States, 
and  subject  to  the  jurisdiction  thereof,  are  citizens 
of  the  United  States  and  of  the  state  wherein  they 
reside.  No  state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of  citizens 
of  the  United  States;  nor  shall  any  state  deprive  any 
person  of  life,  liberty,  or  property,  without  due 
process  of  law;  nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws. 9 

Litigation  resulted  in  procedural  and  substantive  changes  in  state 

laws,  expanding  and  creating  new  programs  for  exceptional  children.111 


"Right  to  Education11  as  Equal  Protection  Claim 
The  Supreme  Court  extended  Fourteenth  Amendment  protection  against 
arbitrary  state  interference  of  certain  implied  fundamental  rights,  in 
addition  to  explicitly  stated  constitutional  rights.'* 1  Because  of  its 
critical  role  in  modern  society,  education  was  assumed  to  be  a sub- 
stantive right,  constitutionally  protected. ^ Brown  v.  Board  of  Edu- 


®M.  L.  Leitner,  "The  Right  to  Education  for  Mentally  Retarded 
Children,"  43  UMKC  L.R.  80  (1974). 

9U.  S.  Const.  Amend. XIV,  §1. 

^H.  Turnbull,  III,  Legal  Aspects  of  Educating  the  Developmentally 
Disabled  33  (1975). 

11  These  rights  include  right  to  travel,  rights  of  marriage  and 
procreation,  and  right  to  vote.  See  M.  McCarthy,  A Review  of  Judicial 
Precedent  Concerning  an  Individual' s Right  to  a Publ i c Education 
(doctoral  dissertation.  University  of  Florida,  1975)  at  37-42,  for 
further  discussion  of  these  implied  rights. 

1 2j.  Hogan,  An  Analysis  of  Selected  Court  Decisions  Which  Have 
Applied  the  Fourteenth  Amendment  to  the  Organization,  Administration 

Programs  of  Public  Schools,  1950-1972  f doctoral  dissertation.  Uni- 

versity of  California,  1972)  at  149. 
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cation  of  Topeka  implied  Supreme  Court  support  for  this  right  by 


stating: 

Today,  education  is  perhaps  the  most  important 
function  of  state  and  local  governments.  Com- 
pulsory school  attendance  and  the  great  expendi- 
ture for  education  both  demonstrate  our  recog- 
nition of  the  importance  of  education  to  our 
democratic  society.  . . . It  is  the  very  founda- 
tion of  good  citizenship.  ...  In  these  days, 
it  is  doubtful  that  any  child  may  reasonably  be 
expected  to  succeed  in  life  if  he  is  denied  the 
opportunity.  Such  an  opportunity,  where  the  state 
has  undertaken  to  provide  it,  is  a right  which  must 
be  made  available  to  all  on  equal  terms  [emphasis 
supplied].'0 

The  California  Supreme  Court  in  Serrano  v.  Priest  found  that  the 
right  to  education  in  the  public  schools  was  a "fundamental  interest" 
protected  by  California  constitutional  provisions  and  the  Equal  Pro- 
tection clause  of  the  Fourteenth  Amendment  because  education  was  (a) 
essential  to  the  individual's  successful  economic  competition;  (b) 
universally  relevant;  (c)  an  intensive,  long  contact  with  individuals; 
(d)  unmatched  in  the  extent  that  it  molded  the  personal  development 
of  society's  youth;  and  (e)  so  important  that  the  state  had  made  it 
compulsory.  Compulsory  attendance  statutes  were  repeatedly 


13347  U.S.  483,  74  S.Ct.  686  (1954).  For  a discussion  of  this 
case  as  precedent  for  establishing  a constitutional  right  to  education, 
see  generally,  P.  Dimond,  "The  Constitutional  Right  to  Education: 

The  Quiet  Revolution,"  24  Hastings  L.J.  1089  (1973);  J.  Coons,  W. 

Clune,  & S.  Sugarman,  Private  Wealth  & Public  Education  (1970);  A. 

Wise,  Rich  Schools,  Poor  Schools:  The  Promise  of  Equal  Educational 

Opportunity  (1968). 

145  Cal. 3d  584,  487  P.2d  1241  (1971). 

l5The  California  constitutional  provisions  that  "all  laws. of 
general  nature  shall  have  uniform  operation,"  Calif.  Const,  art.  1, 

§11,  and  that  "no  special  privileges  or  immunities  shall  ever  be. 
granted  which  may  not  be  altered,  revoked  or  repealed  by  the  Legis- 
lature; nor  shall  any  citizen  or  class  of  citizens  be  granted  privi- 
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viewed  by  the  courts  as  justification  for  asserting  that  education 
was  a constitutionally  protected  right. 

The  ruling  that  the  right  of  education  was  a fundamental  interest 
opened  the  Equal  Protection  door  for  parents  of  exceptional  children, 
educational  experts,  and  state  associations  for  exceptional  children, 
to  challenge  the  exclusion  of  such  children  from  a publicly  supported 
education,  either  in  public  schools  or  in  institutions. 

Litigation  under  the  Equal  Protection  clause  proved  that  excep- 
tional children  had  the  same  rights  to  an  education  as  other  children 
of  a state.17  The  exclusion  of  exceptional  children  from  a publicly 
supported  education  was  challenged  as  an  infringement  on  their  funda- 
mental interests  in  the  right  to  an  education.  The  infringement  on 
a "fundamental  interest"  under  the  Equal  Protection  clause  required 
that  the  court  subject  the  classification  of  excluded  exceptional 
children  to  the  strict  scrutiny  or  "compelling  interest"  standard.^ 
Under  this  standard,  the  state  was  required  to  show  that  it  had  a 


leges  and  immunities  which,  upon  the  same  terms,  shall  not  be  granted 
to  all  citizens,"  Calif.  Const,  art.  1,  § 22,  were  construed  by  the 
California  Supreme  Court  to  be  "substantially  the  equivalent"  to  the 
Equal  Protection  clause  of  the  Fourteenth  Amendment  of  the  United 
States  Constitution,  thus  the  analysis  of  federal  equal  protection 
claim  was  held  as  applicable  to  the  plaintiffs'  claim  under  the 
cited  state  constitutional  provisions.  _Id.  at  1249,  note  11. 

^Supra  note  14,  1258,  1259. 

17H.  Turnbull,  III,  supra  note  10,  at  14. 

1 8 

See  Chapter  1,  text  supra  note  22,  for  discussion  of  this 
standard. 
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compelling  interest  in  the  exclusion  of  exceptional  children,  and 
that  this  exclusion  was  "necessary"  to  achieve  the  legitimate  pur- 
pose of  providing  education  to  the  state's  children  and  not  merely 
. l Q 

for  convenience. 

To  date,  the  Supreme  Court  has  not  considered  the  "right  to 
education"  issue  for  exceptional  children.  The  only  precedents 
that  have  been  set  are  those  by  lower  court  rulings. 

Pennsylvania  Association  for  Retarded  Children  v.  Commonwealth 
of  Pennsylvania  was  the  first  significant  case  to  affirm  the  sub- 
stantive right  to  education  created  in  Brown  v.  Board  of  Education 
of  Topeka  for  mentally  retarded  children.0  in  this  case  a civil 
rights  action  was  brought  under  the  Civil  Rights  Act  of  1871  on 
behalf  of  all  retarded  persons  in  Pennsylvania  between  the  ages  of 
six  and  twenty-one  who  were  excluded  from  a public  education, 
alleging  the  unconstitutionality  of  certain  Pennsylvania  statutes 
and  practices  under  the  Equal  Protection  clause  of  the  Fourteenth 
Amendment. 21  fhe  plaintiffs  challenged  four  statutes  which  they 
alleged  were  applied  to  exclude  retarded  children  from  public 


19H.  Turnbull,  III,  supra  note  10,  at  14. 

20343  F.Supp.  279  (E.D.Pa.  1972).  [Hereinafter  cited  as  PARC]. 

2142  U.S.C.  Section  1983  provided:  "Every  person  who,  under 

color  of  any  statute,  ordinance,  regulation,  custom,  or  usage,  of 
any  State  or  Territory,  subjects  or  causes  to  be  subjected,  any 
citizen  of  the  United  States  or  other  person  within  the  jurisdiction 
thereof  to  the  deprivation  of  any  rights,  privileges,  or  immunities 
secured  by  the  constitution  and  laws,  shall  be  liable  to  the  party 
injured  in  any  action  at  lew,  suit  in  equity  or  other  proper  pro- 
ceeding for  redress." 
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22 

schools.  The  plaintiffs  also  contended  that*  since  the  constitution 
and  laws  of  Pennsylvania  guaranteed  an  education  to  all  children,  the 
denial  of  such  to  retarded  children  was  unconstitutional.  Testimony 
from  experts  established  that  mentally  retarded  children  could  learn 
and  benefit  from  an  education,  and  provisions  assuming  otherwise  lacked 
a rational  basis  in  fact,  thus  supporting  an  Equal  Protection  claim.23 

After  expert  testimony  was  presented,  both  parties  requested  that 
the  dispute  be  settled  by  agreement  rather  than  by  a judicial  deter- 
mination. A consent  agreement  entered  by  all  of  the  parties  and  the 
court  rested  on  the  following  findings: 

1.  [A] 1 1 mentally  retarded  persons  are  capable 
of  benefitting  from  a program  of  education 
and  training. 

2.  The  Commonwealth  of  Pennsylvania  has  under- 
taken to  provide  free  public  education  to  all 
its  children  between  ages  6-21  and  further  has 
undertaken  to  provide  education  and  training 
to  all  of  its  mentally  retarded  children. 

3.  Having  undertaken  to  provide  a free  public 
education  to  all  of  its  children,  including 
its  mentally  retarded,  the  Commonwealth  of 
Pennsylvania  may  not  deny  any  mentally 
retarded  child  access  to  free  public  programs 
of  education  and  training. 


22The  four  statutes  challenged  were  (1)  24  Purd.  Stat.  Sec.  13- 
1375  which  relieved  the  State  Board  of  Education  from  any  obligation 
to  educate  a child  certified  to  be  uneducable  and  untrainable  and 
shifted  the  obligation  for  care,  not  education,  to  the  Department 
of  Welfare:  (2)  24  Purd.  Stat.  Sec.  13-1304  which  postponed  school 
admission  of  child  until  a mental  age  of  five  years  was  attained; 

(3)  24  Purd.  Stat.  Sec.  13-1330  which  excused  a child  unable  to 
profit  from  school  from  compulsory  school  attendance;  and  (4)  24 
Purd.  Stat.  Sec.  13-1326  which  defined  compulsory  school  aqe  as  8 
to  17  years. 

^The  court  determined  that  the  plaintiffs  had  a "colorable"  con- 
stitutional claim  under  the  traditional  standard,  so  they  did  not  have 
to  involve  the  compelling  interest  standard  to  dispose  of  the  com- 
plaints. 
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4.  It.  is  the  Commonwealth's  obligation  to  place 
each  mentally  retarded  child  in  a free,  public 
program  of  education  and  training  appropriate 
to  the  child's  capacity. 24 

The  consent  agreement  required  that  the  state  locate  and  identify  all 
excluded  school  aged  retarded  children  and  place  them  in  publicly  sup- 
ported programs  suited  to  their  capacities  with  preference  for  regular 
classes  rather  than  special  education.  The  department  of  welfare  was 
also  required  to  provide  educational  services  to  those  children  under 
its  care.  Children  who  had  riot  attained  a mental  age  of  five  years 
could  be  refused  admittance  to  the  lowest  regular  primary  school  but 
not  to  a special  primary  school.  Compulsory  school  attendance  stat- 
utes which  excused  handicapped  children  from  attendance  could  no 

longer  be  applied  to  exclude  these  children  against  the  parents' 

2^ 

wishes.  “ Tuition-maintenance  grants  were  to  be  made  available  to 
those  mentally  retarded  that  attended  private  school,  and  homebound 
instruction  was  to  be  available  for  the  retarded.  In  addition  to 
these  statutory  interpretations,  proceedings  were  to  be  applied  when 
there  was  to  be  a change  in  a child's  assignment  or  reassignment.26 


24 

PARC,  supra  note  20,  at  30. 

25 

In  order  to  be  excused  from  liability  from  compulsory  attendance 
statutes  the  parent  may  withdraw  the  child  from  attendance  with  the 
approval  of  the  local  school  board  and  the  Secretary  of  Education  and  a 
finding  by  an  approved  clinic  or  public  school  psychologist.  PARC,  supra 
note  20,  at  310.  The  State  could  exercise  its  parens  patriae  power  to 
protect  the  child's  welfare  when  the  parent  and  State  disagreed  concern- 
ing the  education  of  the  child,  since  the  state  had  now  decided  to  apply 
the  compulsory  attendance  to  these  children. 

26 

See  PARC,  supra  note  20,  at  303-305  for  regulations  concerning 
the  due  process  proceedings. 
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The  ruling  in  PARC  was  that  the  right  to  a free,  public  education 
was  a constitutional  right  guaranteed  under  the  Pennsylvania  Consti- 
tution and  laws.  The  state  was  required  to  provide  the  mentally 
retarded  children  a free  public  education  appropriate  to  their  capac- 
ities. 

Soon  after  the  PARC  case,  Hills  v.  Board  of  Education  of  District 
of  Columbia  extended  the  right  of  publicly  supported  education  to  all 

0*7 

handicapped  children. 

The  District  shall  provide  each  child  of  school 
age  a free  and  suitable  publicly  supported  edu- 
cation, regardless  of  degree  of  the  child's  mental, 
physical,  or  emotional  disability  or  impairment.^ 

The  plaintiffs  in  Hills  were  found  to  have  a constitutional  right,  to  an 

29 

education  based  on  the  Due  Process  clause  of  the  Fifth  Amendment. 
Exclusion  from  regular  public  school  was  forbidden,  "unless  such  child 
is  provided.  . . adequate  alternative  educational  services  suited  to 
the  child's  needs.  . . . "30 

In  Mills,  the  Court  held  that  the  District  of  Columbia  could  not 
"exclude  any  child  resident  of  the  District  of  Columbia  from  such 
publicly  supported  education  on  the  basis  of  claim  of  insufficient 
resources."31  The  minimum  standard  for  Equal  Protection  required 


27348  F.Supp.  866  (D.C.D.C.  1972).  [Hereinafter  cited  as  Mills]. 

28Id.  at  878. 

29Judge  Waddy  in  Mills  followed  the  conclusion  of  Judge  Skelley 
in  Hobsen  v.  Hansen,  269  F.Supp.  401  (D.C.D.C.  1967)  that  "the  equal 
protection  clause  in  its  application  to  public  school  education  is  in 
its  full  sweep  a component  of  due  process  binding  on  the  District 
under  the  due  process  of  the  Fifth  Amendment."  Supra  at  493. 

38Mills,  supra  note  27,  at  878. 

31Mills,  supra  note  27,  at  867. 
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that  scarce  funds  be  allocated  in  an  equitable  manner,  "that  no  child 
is  entirely  excluded  from  a publicly  supported  education,"  and  that 
the  inadequacies  of  the  public  school  system  not  "bear  more  heavily 
on  the  'exceptional'  or  handicapped  child  than  on  the  'normal' 
child,"32’33 

In  Harrison  v.  Mi  chi gan  the  court  held  that  the  action  was  moot 
because  Michigan  had  enacted  a law  to  provide  education  for  the  excep- 
tional.3^ However,  in  dictum,  the  court  concurred  with  the  rationale 
of  PARC  and  Mills  that  there  was  a denial  of  equal  protection  if  a 

state  provides  an  education  to  some  children  and  not  to  the  handi- 

. 35,36 
capped. 

The  courts  considering  PARC  and  Mills  asserted  the  children's 
fundamental  interest  in  education  as  the  constitutional  grounds  for 
applying  equal  protection  and  due  process  for  striking  down  the  pol- 
icy of  exclusion  of  exceptional  children  from  public  education.  They 
cited  the  Equal  Protection  clause  and  Brown,  yet  they  failed  to  pro- 
vide a careful  legal  analysis  Of  the  equal  protection  issue  as 
applied  specifically  to  exceptional  children. 


32Mills,  supra  note  27,  at  867. 

33Mills,  supra  note  27,  at  867. 

34350  F.Supp.  846  (E.D.Mich.  1972). 

35See  supra  note  27  for  discussion  of  the  relationship  of  due 
process  fo  Mills  ruling  and  the  equal  protection  issue. 

36Harrison  v.  Michigan,  supra  note  34. 
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After  PARC  and  Hills,  groups  in  other  states  filed  "right  to 
education"  actions. 3?>38  j^e  judiciary  seemed  to  continue  its  devel- 
opment of  the  theory  that  the  right  of  education  was  a fundamental 
interest  in  a constitutional  sense.  However,  to  date  no  court  has 
provided  the  careful  legal  analysis  needed  to  establish  education  as 
a fundamental  interest  entitled  to  constitutional  protection.  More- 
over, in  Rodriguez  v.  San  Antonio  Independent  School  District  the 
United  States  Supreme  Court  rejected  the  right  to  education  as  a 
fundamental  interest  implicitly  guaranteed  by  the  Constitution. 39 >40 
The  court  refused  to  apply  the  strict  scrutiny  standard  since  the 
right  to  education  was  not  a fundamental  interest  for  equal  pro- 
tection purposes. 4 1 The  traditional  standard  of  review  under  the 
Equal  Protection  clause  was  adhered  to  by  the  court  and  it  required 
only  that  state  law  be  shown  to  bear  some  "rational  relationship  to 
legitimate  state  purposes. "43  The  court's  rationale  for  rejecting 
education  as  a fundamental  interest  was  that  they  were  not  able  to 


37States  involved  in  litigation  are  Louisiana,  Delaware,  New  York, 
Wisconsin,  Utah,  Maryland,  North  Carolina,  Michigan,  Massachusetts, 
California,  Virginia,  Connecticut,  North  Dakota,  Colorado,  Minnesota, 
Tennessee,  Hawaii,  Florida,  Nevada,  Rhode  Island,  Kentucky,  Ohio,  Illi- 
nois, and  Missouri.  See  A.  Abeson  & N.  Bolick,  A Continuing  Summary  of 
Pending  and  Completed  Litigation  Re garding  the  Education  of  Handicapped 
Children  (1974)  for  discussion  of  state  litigation. 

3%!. Turnbul  1 , III,  supra  note  10,  at  15. 

39411  u.S,  1,  83  S.Ct.  1278  (1973).  [Hereinafter  cited  as  Rodri- 
guez]. 

40j:d.  at  35. 

^The  court  left  undecided  the  issue  of  whether  some  education 
was  a protected  prerequisite  to  the  meaningful  exercise  of  such"  rights 
as  freedom  of  speech  or  the  right  to  vote.  The  court,  though  plainly 
stating  that  low  quality  of  education  was  not  grounds  for  equal  pro- 
tection attack,  suggested  that  a Fourteenth  Amendment  attack  on  total 
denial  of  education  to  children  by  the  state  could  be  favorably 
received.  Supra  note  34,  at  36-37. 

42Rodriguez,  supra  note  39,  at  40. 
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find  "any  basis  for  saying  it  is  implicitly"  protected  by  the  Consti- 
tution and  that  "the  undisputed  importance  of  education  will  not 
alone  cause  this  court  to  depart  from  the  usual  standard  for  review- 
ing a state's  social  and  economic  legislation."^ 

District  courts  since  Rodriguez  have  followed  the  rationale  that 
education  is  not  a fundamental  interest,  and  have  refused  to  use  the 
strict  scrutiny  standard  of  review  for  educational  claims  to  equal 
protection.44  In  each  of  these,  the  traditional  standard  of  review 
was  used. 

In  Pan itch  v.  State  of  Wisconsin  the  court  stayed  an  action 
brought  by  a retarded  child  to  require  faster  implementation  of  the 
special  education  programs  which  were  guaranteed  under  a new  Wiscon- 
sin state  law. ^ In  dictum  the  court  maintained  that  the  child  had 
a "valid  claim  of  entitlement  to  public  education,"  but  would  riot 
apply  the  strict  scrutiny  standard  of  review  of  equal  protection  as 
the  reason  for  such  an  entitlement.46 


4^Rodriguez,  supra  note  39 > at  35. 

44Haldermap  v.  Pittenger,  391  F.Supp.  873  (E.D.Pa.  1975)-,  Panitch 
v.  State  of  Wisconsin,  371  F.Supp.  955  (E.D.Wis,  1974);  Brown  v.  Board 
of  Education  of  City  of  Chicago,  386  F.Supp.  110  (E.D.I11.  1974);  New 
York  State  Association  for  Retarded  Children,  Inc.  v.  Rockefeller, 

375  F.Supp.  752  (E.D.N.Y.  1973).  [Hereinafter  cited  as  NYSARC]. 

46Supra  note  44. 

46Panitch  v.  State  of  Wisconsin,  supra  note  44,  at  959. 
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A New  York  district  court  concluded  that  the  plaintiff's  alleged 

denial  of  public  education  for  institutionalized  mentally  retarded  was 

not  an  infringement  of  a fundamental  right  guaranteed  by  the  Constitu- 
47  48 

tion.  ’ Thus,  there  was  no  reason  to  invoke  the  strict  scrutiny 

standard.  The  court  said  that  the: 

Equal  Protection  Clause  of  the  Fourteenth  Amend- 
ment gives  no  substantive  rights,  , . , Rather, 
it  mandates  that  state  law  not  discriminate  against 
classes  of  similarly  situated  persons  without  hav- 
ing a rational  basis  for  doing  so.  49 

The  residents  of  the  state  institution  at  Willowbrook  were  not 

being  totally  deprived  of  state  benefits  as  the  children  in  PARC  or 

Mi  11 s . The  question  before  the  court  was  one  of  how  much  benefit 

would  the  state  be  required  to  provide.  The  court  held  that,  in 

Rodriguez, since; 

there  is  no  constitutional  infirmity  in  a sys- 
tem in  which  the  state  permits  children  of 
normal  mental  ability  to  receive  varying  qual- 
ity of  education,  a state  is  not  constitutionally 
required  to  provide  the  mentally  retarded  with  a 
certain  level  of  special  education.^ 


^NYSARC,  supra  note  44. 

48 

Ihe  action  was  brought  on  behalf  of  residents  of  the  New  York 
institution  for  mentally  retarded  at  Willowbrook.  NYSARC,  supra  note 
44,  at  755. 

49 

NYSARC,  supra  note  44,  at  762. 

^NYSARC,  supra  note  44,  at  763. 
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Citing  Van  Dusartz  v.  Hatfield,  the  court  held  that  the  "state  had 

r I 

no  duty  to  respond  to  the  needs  of  individual  students."  Since  the 
legislature,  not  the  court,  was  responsible  for  the  allocation  of 
funds,  and  the  court  found  that  the  state  legislature  had  executed 
this  responsibility  in  a rational  manner,  the  state  was  not  obligated 

CO 

to  supply  all  the  needed  services  demanded  by  the  plaintiffs.  The 
court  said  that  the  state  was  under  no  constitutional  duty  to  supply 
all  services  needed  when  resources  were  limited.  Exceptional  chil- 
dren were  not  entitled  to  more  than  their  fair  share  of  the  available 
resources. 

Following  the  same  line  of  reasoning,  the  courts  have  upheld 
state-imposed  limits  on  tuition-maintenance  funds  provided  to  excep- 
tional children  served  outside  of  the  public  school  system.  Where 
such  tuition-maintenance  fund  limitations  were  challenged  as  violative 
of  the  Equal  Protection  clause  of  the  Fourteenth  Amendment  because  the 
amount  provided  did  not  cover  the  full  cost  of  private  schools,  the 
court  held  that  education  was  not  an  implicitly  protected  right  under 
the  Constitution^  and  since  the  state  was  providing  some  benefits  to 


334  F.Supp.  870,  877  (D.Minn.  1971).  The  court  in  Van  Dusartz 
v.  Hatfield  cited  Mclnnis  v.  Shapiro,  293  F.Supp.  327  (N.D.I11.  1968), 

affirmed  Mclnnis  v.  Ogligie,  394  U.S.  322,  89  S.Ct.  1197  (1969)  which 
concluded  that  there  was  no  constitutional  requirement  that  public 
school  expenditures  be  made  on  the  basis  of  pupil  educational  needs. 
Under  the  national  standard  of  review  the  plaintiffs  were  unable  to 
show  "an  arbitrary  exercise  of  legislative  power  or  an  insidious  dis- 
crimination" so  there  was  no  denial  of  equal  protection.  See  also 
Burruss  v.  Wilkerson,  310  F.Supp.  572  (D.C.Va.  1969),  affirmed  397 
U.S.  44,  90  S.Ct.  812  (1970). 

5? 

NYSARC,  supra  note  44,  at  764,  citing  Dandridqe  v.  Williams, 

397  U.S.  471,  90  S.Ct.  1153  (1969). 
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the  children,  the  situation  was  different  from  PARC.53  The  court 

affirmed  that  equal  protection  was  not  denied  by  merely  providing 

54 

the  same  grant  to  persons  of  varying  economic  needs. 

In  Brown  v.  Board  of  Education  of  City  of  Chicago,  the  court 

followed  the  reasoning  of  NYSARC:55 

Education  is  not  a fundamental  right  in  a con- 
stitutional sense;  therefore,  a relative  depriva- 
tion  of  educational  opportunity  in  and  of  itself 
is  not  entitled  to  strict,  scrutiny  under  the56 
Equal  Protection  clause  [emphasis  supplied]. 

The  court  implied  that  strict  scrutiny  would  only  be  imposed  if  the 
aggrieved  party  could  prove  discrimination  of  a suspect  class  such 
as  race,  or  establish  a suspect  class  by  showing  absolute  depriva- 
tion of  the  desired  benefit  [her  education]. 

When  the  Supreme  Court  decided  to  review  Lau  v.  Nichol s , 
special  educators  were  hopeful  that  the  high  court  would  clarify 
the  equal  protection  "strict  scrutiny"  question  as  applied  to  edu- 
cation.57 The  district  court  and  the  Ninth  Circuit  Court  of  Appeals 
had  rejected  the  claim  of  Chinese  students  that  the  San  Francisco 
school  system  was  violating  the  Equal  Protection  clause  of  the  U.  S. 
Constitution  and  Section  601  of  the  Civil  Rights  Act  of  1964  by  not 


S^Halderman  v.  Pittenger,  supra  note  44;  McMillan  y.  Board  of 
Education  of  the  State  of  Now  York,  430  F.2d  1145  (2d  Cir.  1970). 

54Halderman  v.  Pittenger,  supra  note  44,  at  875.  See  also  Car- 
michael v-  Southern  Coal  & Coke  Co.,  301  U.S.  495,  518,  57  S.Ct.  868 
(1937);  cf  Dandridge  v.  Williams,  supra  note  52. 

55Supra  note  45. 

56Brown  v.  Board  of  Education  of -City  of  Chicago,  supra  note  45, 
at  113. 

57483  F. 2d  791  (9th  Cir.  1973). 


140 


providing  special  programs  in  Chinese  for  non-English  speaking  stu- 
dents. The  appellate  court  said: 

However  commendable  or  socially  desirable  it  may 
be  to  provide  special  educational  programs  to 
disadvantaged  students  in  those  areas.  . . we 
find  no  constitutional  or  statutory  basis  upon 
which  we  can  mandate  that  these  things  be  done.b° 

The  court  reasoned  that,  in  order  for  the  school  system  to  be  found 
unconstitutionally  denying  special  remediation  for  language  defi- 
ciencies, a constitutional  duty  to  provide  this  remediation  must  be 
found.  Since  the  language  deficiencies  of  these  children  were  not 
directly  or  indirectly  caused  by  state  action,  the  responsibility  of 
the  school  system  under  the  Equal  protection  clause  required  that 
they  provide  the  Chinese  children  with  the  same  facilities,  textbooks, 
teachers,  and  curriculum  provided  other  children  of  the  district, 
which  the  system  had  done.b^ 

The  Supreme  Court  reversed  the  lower  court  decisions  in  favor 
of  the  plaintiffs,  but  not  on  the  constitutional  ground  of  equal 
protection.  The  court  said,  "We  do  not  reach  the  Equal  Protection 
argument  which  has  been  advanced  by  relying  solely  on  601  of  the 
Civil  Rights  Act  of  1964,  42  U.S.C.  § 200d."61  Though  the  consti- 
tutional issue  was  not  resolved,  by  dicta  the  court  acknowledged 
the  necessity  of  appropriateness  and  meaningful  ness  of  educational 
opportunity. 

58|d.  at  798. 

59Id.  at  797-799. 

^Lau  v.  Nichols,  414  U.S.  693,  94  S.Ct.  786  (1974). 

61Id.  at  788. 
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A big  question  remains.  Where  do  litigation  efforts  for  the 
right  to  education  for  handicapped  children  presently  stand?  In 
Rodriguez,  Panitch,  New  York  State  Association  for  Retarded  Chil- 
dren, Inc. , and  Brown  v.  Board  of  Education  of  the  City  of  Chicago, 
all  the  courts  implied  that  right- to-educati on  cases  would  best  be 
litigated  in  state  courts.  Nearly  all  states  have  provided  a guar- 
antee of  education  in  their  constitutions.^2  Statutes  guaranteeing 
education  to  all  children,  and  to  all  exceptional  children  have  also 
been  enacted  by  many  states.63  State  "right  to  education"  cases  have 
generally  been  successful  in  having  applicable  state  constitutional 
and  statutory  provisions  interpreted  to  guarantee  education  for  all. 64 

In  Colorado  Association  for  Retarded  Children  v.  Colorado,  the 
state  court  clearly  presents  the  prevailing  attitude  of  states  in 
reply  to  a state  motion  for  dismissal  on  grounds  that  Rodriguez  deter- 
mined that  there  was  no  right  to  education  protected  by  the  U.  S. 
Constitution.  The  court  denied  the  motion  on  the  basis  that: 

1.  The  discrimination  in  Rodriquez  was  only  rel- 
ative since  all  those  children  received  some . 
program  of  education,  while  here,  the  plaintiffs 
experienced  a total  deprivation  under  defendant's 
policies. 


62S.  Richards  & L.  Williams,  "Toward  a Legal  Theory  of  the 
Right  to  Education  for  the  Mentally  Retarded,"  34  Ohio  S..LJ..  554, 

570  (1973). 

63See  Education  Commission  of  the  States,  Handicapped  Children's 
Education  Project,  Final  Report,  Special  Education  in  the  States 
(1974). 

6^See  A.  Abeson,  A Continuing  Summary  of  Pending  and  Completed 
Litigation  Regarding  Education  of  Handicapped  Children  for  a cdm- 
pTehensive  listing  and  discussion  of  state  litigation. 
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2.  The  handicapped  possess  special  character- 
istics that  warrant  strict  inspection  of 
exclusionary  practices  which  were  not  pres- 
ent in  Rodriguez. 


3. 


Recent  data  demonstrate  that  all  children 
can  benefit  from  educational  programs,  and 
therefore,  defendants  can  show  no  rational 
relationship  between  their  state  constitu- 
tional purpose  to  educate  all  children  and 
their  policy  of  excluding  the  handicapped.^ 


With  the  ruling  of  the  Supreme  Court  in  Rodriguez,  the  Equal 


Protection  clause  as  a basis  for  claims  of  exceptional  children  to 


public  education  lost  its  force.  The  Supreme  Court  in  subsequent 


rulings  has  indicated  that  the  Due  Process  clause  of  the  Fourteenth 


Amendment  could  be  used. 


Due  Process  Applied  to  Exceptional  Children 

The  Due  Process  clause  of  the  Fourteenth  Amendment  of  the  U.  S. 

Constitution  prohibits  states  from  depriving  any  individual  of  his 

guaranteed  rights  without  affording  him  due  process. ^ In  re  Gault 

provided  an  explicit  definition  of  the  relationship  of  the  state, 

the  individual,  and  due  process. 

Due  process  of  law  is  the  primary  and  indispen- 
sable foundation  of  individual  freedom.  It  is 
the  basic  and  essential  term  in  the  social  com- 
pact which  defines  the  rights  of  the  individual 
and  delimits  the  power  which  the  state  may  exer- 
cise. 


65Civi  1 No.  C-4620  (D.Colo.  filed  Dec.  22,  1972). 
^U.S.  Const,  amend.  XIV,  §1. 

67In  re  Gault,  387  U.S.  1 , 21 , 87  S.Ct.  1428  (1967). 
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Due  process  requires  that  a prescribed  constitutional  procedure 
must  be  followed  by  the  state  if  an  individual  is  to  be  deprived  of 
his  life,  liberty,  or  property.  The  following  three  basic  factors 
must  be  present  for  procedural  due  process  to  be  given: 

1.  The  individual  must  have  proper  notice  that 
he  is  about  to  be  deprived  of  his  life, 
liberty,  or  property. 

2.  He  must  be  given  an  opportunity  to  be  heard. 

3.  He  must  be  given  a fair  hearing 

In  re  Gault  established  that  "the  essentials  of  fair  treatment 
which  is  a requirement  which  is  part  of  the  Due  Process  clause  of  the 
fourteenth  Amendment"  were  necessary  if  the  consequence  of  an  admin- 
istrative or  court  determination  lead  to  involuntary  confinement. 59,70 
The  Supreme  Court  held  that,  in  proceedings  which  may  result  in  the 
loss  of  liberty  by  confinement,  a juvenile  must  be  afforded  the  due 
process  requirements  of  adequate  written  notice  of  charges  and  time 
of  hearing,  with  enough  time  to  prepare  a defense,  a right  to  his  own 
or  appointed  counsel,  a right  against  self-incrimination,  and  a right 
to  confrontation  and  cross  examination  of  witnesses. ^ >72,73,74 


68K.  Alexander,  P.  Corn  & W.  McCann,  Public  School  Law:  Case 

and  Materials  539  (1969). 


70 


74 


'in 

re 

Gault, 

supra 
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67, 

at 

31. 

In 

re 

Gault. 
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note 

67, 

at 

31-34 

In 

re 

Gault, 
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note 

67, 

at 

34. 

'in 
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44. 
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The  due  process  requirements  enumerated  in  Gault  have  been  applied 

to  exceptional  children  who  were  being  involuntarily  committed  to 

75 

mental  institutions. 

The  exceptional  children  in  PARC  and  Mills  were  found  to  have 
a right  to  education  which  required  that  procedural  due  process 
must  be  given  before  this  right  could  be  interfered  with  or  changed. 
In  PARC  the  court  said: 


No  child  of  school  age  who  is  mentally  retarded 
or  thought  to  be,  . . mentally  retarded,  shall 
be  subject  to  a change  in  educational  status 
without  first  being  accorded  notice  and  the 
opportunity  of  a due  process  hearing. 7^ 

The  court  in  Mills  elaborated: 

No  child  eligible  for  publicly  supported  educa- 
tion. . , shall  be  excluded  from  regular  pub- 
lic school  assignment.  . . unless  such  a child 
is  provided.  . . a constitutionally  adequate 
prior  hearing  and  periodic  review  of  child's 
status,  progress,  and  adequacy  of  any  educa- 
tional alternative.77 


^Morrissey  v.  Brewer,  408  U.S.  471  , 92  S.Ct.  2593  (1972); 
Jackson  v.  Indiana,  406  U.S.  71 5 ^ 92  S.Ct.  1845  (1972);  Bartley 
v.  Kremens,  402  F.Supp.  1039  (E.D.Pa.  1975);  Nelson  v.  Heyne, 

491  F. 2d  352  (7th  Cir.  1974);  Lessard  v.  Schmidt,  349  F.Supp.  1078 
(E.D.Wis.  1972);  Williams  v.  Robinson,  432  F. 2d  637  (D.C.Cir.  1970); 
Heryford  v.  Parker,  396  F.2d  393  (10th  Cir.  1968);  cf  O'Connor  v. 
Donaldson,  422  U.S.  563,  95  S.Ct.  2486  (1975);  Specht  v.  Patterson, 
386  U.S.  605,  87  S.Ct.  1209  (1967);  Welsch  v.  Likins,  373  F.Supp. 

487  (D.Minn.  1974);  Wyatt  v.  Stickney,  344  F.Supp.  373  (M.D.Ala. 
1972);  In  re  Barnard,  455  F. 2d  1370  (D.C.Cir.  1971);  Rouse  v. 
Cameron,  373  F. 2d  451  (D.C.Cir.  1966). 

76PARC,  343  F.Supp.  279,  303  (E.D.Pa.  1972). 

77Mi 11s,  348  F.Supp.  866,  878  (D.D.C.  1972). 
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Mills  also  applied  the  requirement  of  procedural  due  process  to  sus- 
pension cases  "in  excess  of  two  days.  . . and  without  providing  for 

70 

education  during  the  period  of  such  suspension." 

The  denial  of  education  as  a fundamental  right  in  Rodriguez 
raised  doubts  as  to  whether  procedural  due  process  would  be  required 
if  a child's  education  was  being  impaired.  The  Supreme  Court  clari- 
fied its  position  in  Goss  v.  Lopez.73  Procedural  due  process  was 
required  beiore  a student's  education  could  be  impaired,  but  not 
because  education  was  a fundamental  interest  under  the  Equal  Protection 
clause,  implicitly  protected  by  the  U.  S.  Constitution.  The  Supreme 
Court  held  that  the  state,  through  constitutional  and  statutory  pro- 
visions and  compulsory  school  attendance  laws,  had  established  edu- 
cation as  a property  interest  of  students.®®  As  such,  procedural 
due  process  was  required  to  deprive  the  student  of  this  protected 
property  interest. 

[T]he  state  is  constrained  to  recognize  a stu- 
dent's legitimate  entitlement  to  a public  edu- 
cation as  a property  interest  which  is  protected 
by  the  due  process  clausa  and  which  may  not  be 
taken  away.  . . without  adherence  to  minimum 
procedures  required  by  that  clause. 

The  plaintiffs  in  Goss  v.  Lopez  were  not  handicapped,  but  it  would  be 

reasonable  to  assume  that  the  same  property  interest  would  be  as  valid 

for  exceptional  children. 


7®Mills,  supra  note  77,  at  878. 

79419  U.S.  565,  95  S.Ct.  729  (1975).  ^ 

P0Sea  Chapter  5.  text  supra  note  48  for  detailed  discussion  of 

case. 

81Goss  v.  Lopez,  supra  note  79,  at  736. 
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In  addition  to  establishing  a property  interest  in  education, 
the  Supreme  Court  in  Goss  v.  Lopez  also  held  that  students  had  a con- 
stitutionally protected  "liberty  interest"  in  maintaining  their  repu- 
tations and  names  free  from  stigma,82  Suspensions  without  due  process 
violated  this  liberty  interest.  Goss  applied  an  earlier  legal  prece- 
dent from  Wisconsin  v.  Constantineau  to  education  83  In  Const antineau 
the  Supreme  Court  held  that,  any  state  action  which  resulted  in  the 
attaching  of  stigma  on  an  individual  mandated  procedural  due  process. 
The  rationale,  applicable  also  to  Goss,  was  as  follows: 

The  only  issue  present  here  is  whether  the  label 
of  characterization  given  by  'posting,'  though  a 
mark  of  illness  to  some,  is  to  others  such  a 
stigma  or  badge  of  disgrace  that  procedural  due 
process  requires  notice  and  an  opportunity  to  be 
heard.  We  agree  with  the  district  court  that  the 
private  interest  is  such  that  those  requirements 
of  procedural  due  process  must  be  met.84 

The  classification  and  labeling  of  exceptional  children  likewise  have 

been  attacked  as  creating  stigma,  consequently  violating  their 

"liberty  interest."88  Due  process  must  therefore  be  afforded  before 

their  liberty  interest  can  be  impaired  or  denied. 


82Goss  v.  Lopez,  supra  note  79,  at  737. 

83400  U.S.  433,  91  S.Ct.  507  (1971). 

84 Id.  at  436. 

85See  D.  Kirp,  W.  Buss  & P.  Kuriloff,  "Legal  Reforms  of  Special 
Education:  Empirical  Studies  and  Procedural  Proposals,"  62  Calif. 

L.R.  40  (1974)  and  D.  Kirp,  "Schools  as  Sorters:  The  Constitutional 

and  Policy  Implications  of  Student  Classification,"  121  U.P.L.R.  705 
(1973)  for  discussion  of  classification  problems.  See  also  Larry 
v.  Riles,  343  F.Supp.  1306  (N.D.Cal.  1972);  Spangler  v.  Pasadena 
City  Board  of  Education,  311  F.Supp.  501  (S.D.Cal.  1970);  Hobson 
v.  Hansen,  269  F.Supp.  40^  (D.C.D.C.  1967). 
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Right  to  Treatment  for  Institutionalized  Children 
Gault  established  that  civil  commitments,  like  criminal  commitment, 
to  state  institutions  curtailed  the  liberty  interest  of  an  individual, 
thus  requiring  due  process  safeguards  to  protect  this  liberty  inter- 
est.*^ Whether  such  commitments  establish  constitutional  rights  to 
treatment  under  the  Due  Process  clause  have  become  questions  for 
judicial  determination.  The  "right  to  treatment"  did  not  become  a 
constitutional  concern  until  Rouse  v.  Cameron. ^ 

The  constitutional  concept  of  the  "right  to  treatment"  had  its 
beginnings  in  Rouse  This  landmark  case  declared  that  a person  invol- 
untarily committed  to  a mental  hospital,  having  been  acquitted  of  a 

crime  by  reason  of  insanity,  had  a right  to  treatment,  since  that  was 

88 

the  purpose  of  the  confinement.  This  right  was  predicated  on  statu- 
tory grounds  under  the  1964  Hospitalization  of  Mentally  111  Act. 89 
This  ruling  formulated  the  proposition  that  the  quid  pro  quo  for 

QQ, 

commitment  in  lieu  of  criminal  incarceration  must  be  treatment. 

Although  the  decision  was  based  on  the  statute,  the  court  observed 
that  civil  commitment  without  treatment  could  raise  "considerable 
constitutional  problems"  under  due  process,  equal  protection,  and 
the  cruel  and  unusual  punishment  clauses. ^ Treatment  was  required. 


86Humphrey  v.  Cody,  405  U.S.  504,  509,  92  S.Ct.  1048  (1972). 

87 373  F. 2d  451  (D.C.Cir.  1966). 

88Id.  at  456. 

89D.C.  Code  21-562  (Supp.  V.  1966). 

98M.  McClung,  "Do  Handicapped  Children  Have  a Legal  Right "to  a 
Minimally  Adequate  Education,"  3 J.L.  & Ea.  162  (1974). 

^Rouse,  supra  note  87,  at  453. 
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but: 

The  hospital  need  not  show  that  treatment  will  cure 
or  improve  him,  but  only  that  there  is  a bona  fide 
effort  to  do  so.  This  requires  the  hospital  to 
show  that  initial  and  periodic  inquiries  are  made 
into  the  needs  and  conditions  of  the  patient  with 
view  to  providing  suitable  treatment  for  him,  and 
that  the  program  provided  is  suited  to  his  needs. 

In  a series  of  decisions  involving  two  Alabama  state  hospitals, 
one  for  the  mentally  ill  and  one  for  the  mentally  retarded,  a district 
court  found  that  the  institutions  failed  to  meet  minimally  adequate 
standards  of  treatment,  and  therefore  violated  the  rights  of  resi- 
dents under  the  Due  Process  clause.93  The  court  stated  that: 

The  purpose  of  involuntarily  hospitalization 
for  treatment  purposes  is  treatment  and  not 
merely  custodial  care  or  punishment.  This  is 
the  only  justification,  from  a constitutional 
standpoint,  that  allows  civil  commitments  to 
mental  institutions.94 

Later,  the  court  made  the  right  to  treatment  applicable  to  the 
civilly  confined  mentally  retarded  under  similar  justification, 
thus  establishing  an  "inviolable  right  to  habilitation."93 

Where  an  involuntarily  committed  mentally  retarded  person  was 
denied  liberty,  the  state  had  the  responsibility  for  providing 


9^Rouse,  supra  note  87,  at  456. 

93Wyatt  v.  Stickney,  325  F.Supp.  781  (M.D.AIa.  1971),  expanded 
in  344  F.Supn.  373  (M.D.AIa.  1972). 

94Wyatt  v.  Stickney,  325  F-Supp.  781,  784. 

93Wyatt  v.  Stickney,  344  F.Supp.  373,  390. 
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adequate  habilitation,  "regardless  of  age,  degree  of  retardation  or 
handicapping  condition."96,97  This  case  was  relied  on  by  numerous 
other  courts  in  finding  a constitutional  right  to  treatment  in  othpr 
settings  for  civilly  committed  residents.9^  Not  all  cases  have  sub- 
scribed to  the  Wyatt  holdings.  A federal  district  court  judge  in 
Georgia  refused  to  follow  the  decision  in  Wyatt  in  an  action  alleging 

gq 

inadequate  diagnosis  and  treatment  at  state  mental  institutions. 

In  Burnham,  the  court  distinguished  the  action  from  ’Wyatt  by  assert- 
ing that  the  conditions  in  the  Alabama  institutions  were  far  worse 
than  those  in  Georgia,  and  that  the  cases  relied  on  in  Wyatt  were 
based  on  statutory  interpretation  rather  than  constitutional.  Fur- 
ther, the  court  in  Burnham  felt  that  the  district  court  was  not 
equipped  to  resolve  the  issues  involved,  and  that  the  state  govern- 
ment through  its  legislative  and  executive  branches  should  resolve 
the  issuesJ" 


"Habilitation  as  defined  in  Wyatt  v„  Sti ckney  is  "the  process 
by  which  the  staff  of  the  institution  assists  the  resident  to  acquire 
and  maintain  those  life  skills  which  enable  him  to  cope  more  effec- 
tively with  the  demands  of  his  own  person  and  of  his  environment  and 
to  raise  the  level  of  his  physical,  mental  and  social  efficiency. 
Habilitation  includes,  but  is  not  limited  to,  programs  of  formal, 
structured  education  and  treatment."  kL  at  395. 

97id.  at  396. 

"See  Welsch  v.  Likins,  373  F.Supp.  487  (D.Minn.  1974);  Stachulak 
v.  Coughlin,  364  F.Supp.  686  (N. 0.111.  1973);  Davy  v.  Sullivan,  354 
F.Supp.  1320  (M.D  Ala.  1973);  Morales  v.  Turman,  364  F.Supp.  166 
(E.D.Tex.  1973);  Inmates  of  Boys  Training  School  v.  Affleck,  346 
F.Supp.  1354  (D.R.I.  1972);  Martarella  v.  Kelley,  349  F.Supp.  575 
(S.D.N.Y.  1972). 

"Burnham  v.  Department  of  Public  Health  of  State  of  Georgja, 

349  F.Supp.  1335  (N.D.Ge.  1972). 

^ "Wyatt  and  Burnham  have  been  consolidated  and  appealed  to  the 
Fifth  Circuit,  but  no  decision  has  been  presented. 
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After  analyzing  the  right  to  treatment  cases,  including  Rouse 
and  Wyatt,  a New  York  district  court  judge  declared  that  "due  process 
may  be  an  element  in  the  right  to  protection  from  harm,  it  does  not 
establish  a right  to  treatment. 1,101  New  York  State's  provision  of 
a residence  for  mentally  retarded  where  the  right  of  release  was 
never  denied  was  viewed  as  different  from  Rouse  where  the  mandatory 
commitment  was  an  alternative  to  criminal  incarceration.10^  NYSARC 
was  distinguished  from  Wyatt  by  the  fact  that  the  defendants,  the 
administration  of  the  Alabama  mental  institution,  had  offered  no 
rebuttal  to  the  claims  of  inadequate  treatment  alleged  by  the  resi- 
dents, whereas  the  New  York  administration  had  provided  such. ,0^ 

These  cases,  Burnham  and  NYSARC,  denied  that  a right  to  treatment 
was  established. 

A recent  Supreme  Court  decision  seemed  to  clarify  the  judicial 

question  of  the  right  to  treatment  for  persons  civilly  committed  to 

state  mental  institutions.  In  0*  1 Connor  v.  Donaldson  the  court  ruled 

that  if  the  rationale  for  confinement  was  that  the  patient  needed 

treatment,  then  the  constitution  required  that  minimally  adequate 

treatment  be  provided.10^ 

[Rjegardless  of  grounds  for  involuntary  civil 
commitment  a person  confined  against  his  will 
at  a state  mental  hospital  institution  has  a 


10 ‘New  York  State  Association  for  Retarded  Children,  Inc.  v. 
Rockefeller,  357  F.Supp.  752,  761  (E.D.N.Y.  1973). 

1 02t  . . ___ 

Id.  at  759. 

103, 


Id.  at  761. 


104 


O'Connor  v.  Donaldson,  422  U.S.  563,  95  S.Ct.  2486  (1975). 
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constitutional  right  to  receive  such  individual 
treatment  as  will  give  him  a reasonable  oppor- 
tunity to  be. cured  or  to  improve  his  mental 
condi ti on. ^ 

This  ruling  implied  that  strictly  custodial  care  for  persons  confined 
in  mental  institutions  for  treatment  does  not  constitute  minimally 
adequate  treatment.  Whether  this  ruling  holds  for  institutionalized 
mentally  retarded  children  has  not  been  answered,  but  it  seems 
unlikely  that  the  court  would  not  apply  this  right  to  institution- 
alized exceptional  children. 

McClung  has  advocated  the  employment  of  the  "right  to  treatment" 
concept  for  committed  individuals  as  a basis  for  forcing  public  schools 
to  provide  a minimally  adequate  education  for  children,  especially 
exceptional  children.1^0  He  conceded  that  the  compulsory  attendance 
statutes  created  an  involuntary  confinement  situation  for  exceptional 
children,  thus  requiring  that  treatment  or  minimally  adequate  educa- 
tion be  provided.  Rulings  from  Rouse  and  Wyatt  served  as  a basis  for 
the  analogy  presented.  However,  differences  between  institutions  and 
public  school  were  ignored.  First,  the  compulsory  attendance  statutes 
only  required  that  children  attend  some  school,  not  just  public 
schools.  There  are  many  alternative  programs  available  to  children, 
and  in  certain  instances,  home  instruction  complies  with  compulsory 
attendance  statutes.  Second,  the  clientele  served  by  the  public 
school  is  significantly  different  from  that  served  by  institutions. 


‘'^M.  McClung,  "Do  Handicapped  Children  Have  a Legal  Right  to 
a Minimally  Adequate  Education?"  3 J.L.  & Ed.  153  (1974). 
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Less  severe  problems  are  present  in  public  school.  Unlike  Wyatt,  the 
determination  of  the  adequacy  standards  of  the  education  for  these 
borderline  problems  present  in  public  schools  are  not  easily  arrived 
at  by  experts,  not  to  mention  the  courts.  Next,  even  though  Mi  11s 
invalidated  the  statutory  exemption  for  exceptional  children  for  the 
District,  forty-five  states  still  have  such  statutes.  The  schools 
are  not  forcing  parents  to  educate  their  exceptional  children.  On 
the  contrary,  parents  are  attempting  to  force  the  school  to  provide 
the  education.  Finally,  the  courts  have  recognized  that  exceptional 
children,  in  fact  all  children,  need  an  education,  yet  they  have  been 
reluctant  to  require  states  to  provide  additional,  monies  to  meet 
needed  services  in  full. 


Summary 

The  state  chose  to  selectively  apply  the  doctrine  of  parens 
patri ae  to  ensure  that  children  receive  the  benefits  of  education  if 
they  could  provide  these  services  with  ease  and  convenience.  Excep- 
tional children  were  excused  from  parens  patriae  power  because  the 
state,  although  forcing  education,  did  not  believe  such  children  were 
able  to  benefit  from  this  education.  Under  the  police  power  doctrine, 
the  state  permitted  exceptional  children  to  be  exempt  from  school 
attendance. 

When  Brown  v.  Board  of  Education  of  Topeka  supported  the  assump- 
tion that  education  was  a right,  protected  by  constitutional  safeguards, 
parents,  educators,  and  parent  organizations  began  litigation  tp  force 
the  state  to  exercise  the  parens  patriae  over  exceptional  children, 
and  thus  to  ensure  their  future  welfare.  The  courts,  because  of  the 
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total  denial  of  education  for  the  children  and  the  expert  testimony 
that  exceptional  children  could  indeed  benefit  from  education,  required 
the  state  to  provide  services  for  these  children.  Though  the  courts 
recognized  that  exceptional  children  need  educational  opportunities, 
the  judiciary  has  been  reluctant  to  interfere  with  the  legislature  in 
the  allocation  of  funds  for  these  opportunities.  Equal  protection 
only  required  that  exceptional  children  not  be  deprived  of  some  educa- 
ti  on , 

In  Goss  v.  Lopez,  state  constitutional  and  statutory  provisions 
mandating  the  establishment  of  free  public  schools  for  children,  and 
the  enactment  of  compulsory  attendance  statutes  established  a property 
interest  in  education  which  is  also  applicable  to  exceptional  children. 

The  liberty  interest  of  protecting  one's  name  from  stigma  recog- 
nized in  Goss  has  special  application  to  exceptional  children.  Both  the 
property  and  liberty  interests  required  that  the  state  provide  proce- 
dural due  process  to  those  exceptional  children  whose  education  was 
being  interfered  with  or  changed. 

"Right  to  treatment"  for  institutionalized  mentally  ill  persons 
was  found  to  be  a constitutional  interest  under  the  Due  Process  clause. 
This  clause  required  that  the  state  provide  treatment  to  the  residents 
of  state  institutions  in  an  effort  to  rehabilitate  them  and  return  them 
to  a more  normal  life.  The  courts  have  not  yet  decided  whether  or  not 
this  right  belongs  to  institutionalized  exceptional  children.  Attempts 
to  apply  the  right  to  treatment  concept  in  public  schools  to  compel 
that  certain  minimal  standards  be  provided  lack  justification  because 
of  significant  differences  between  mental  institutions  and  public 


schools . 


CHAPTER  VII 


SUMMARY,  FINDINGS,  CONCLUSIONS, 

AND  RECOMMENDATIONS 

To  provide  for  educational  opportunity  is  a vital  function  of 
state  and  local  governments,  ensuring  that  each  child  becomes  a pro- 
ductive member  of  the  complex,  rapidly  changing  technological  society 
in  the  United  States.  The  state  has  a vested  interest  in  promoting 
the  education  for  all  children,  especially  exceptional  children  who 
have  unusual  problems  and  debilitating  conditions.  Until  the  early 
1970s.  the  education  of  these  children  was  generally  neglected  by 
the  state. 

Even  after  the  early  1970s  litigation  and  the  resultant  legisla- 
tion mandating  that  exceptional  children  be  served  by  public  schools, 
an  estimated  60  percent  of  these  children  were  still  not  being  served. 
A major  factor  contributing  to  the  limited  progress  being  made  is 
the  judicial  precedent  defining  the  relationship  between  state  and 
exceptional  children.  The  courts  have  been  instrumental  in  develop- 
ing this  relationship  through  interpretation  of  the  state's  power 
under  parens  patriae  and  police  power  to  compel  the  school  attendance 
of  children.  This  evolving  relationship  was  the  focus  of  this  study. 

Summary 

State  involvement  in  education  in  the  United  States  has  not 

always  been  dominant.  The  state's  role  has  evolved  from  the  social 
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institutions  brought  from  the  Old  World  and  modified  by  the  courts  to 
accommodate  the  uniqueness  and  change  in  the  United  States.  A tradi- 
tion of  parental  control  over  education,  developed  primarily  by  Eng- 
lish social  legislation  and  English  common  law,  was  transported  to 
the  United  States  and  was  re-enforced  by  the  hard  conditions  of  colon- 
ial life  and  early  judicial  precedent.  Tudor  social  legislation  reaf- 
firmed that  the  parent  was  to  be  in  primary  control  of  the  education 
of  children.  The  state  became  involved  only  where  the  family  was 
unable  economically  to  provide  for  this  education  and  support,  and 
then  only  to  provide  vocational  training.  This  legislation  had  little 
effect  on  the  control  of  the  parent  over  the  education  of  children. 

English  common  law  upheld  the  natural  right  of  the  father  to  the 
custody  and  care  of  his  children  which  imposed  the  duties  of  mainten- 
ance, protection  and  education  of  these  children.  The  duty  to  edu- 
cate these  children,  unlike  the  other  two  duties,  was  not  held  to  be 
legally  binding  on  the  father,  but  was  left  to  his  discretion  with 
little  interference  from  the  courts.  Early  United  States  judicial  prec- 
edent applied  the  English  common  law  to  the  New  World,  except  where 
statutes  explicitly  altered  or  abolished  this  parental  control. 

With  the  establishment  of  the  new  democracy  in  the  United  States 
came  the  need  for  the  participation  of  an  educated  citizenry.  Thus, 
education  became  a matter  of  paramount  importance  to  the  state  in  its 
efforts  to  assure  this  educated  citizenry.  The  state's  interest  in 
education  came  to  supersede  the  parent's  right  to  the  control  of  the 
child's  education. 

The  state  based  its  intervention  in  education  on  two  legal  doc- 
trines, parens  patriae  and  police  power.  Parens  patriae  was  the  basis 
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for  intervention  on  behalf  of  the  child's  interest;  police  power  on 
behalf  of  the  commonwealth's  interest. 

Parens  patriae,  developed  by  English  common  law  and  transported 
to  the  United  States,  is  the  right  of  the  sovereignty  (the  people) 
to  protect  those  individuals  within  its  jurisdiction  who  are  riot 
competent  to  act  in  their  own  behalf  and  to  assure  that  they  are 
receiving  proper  care,  maintenance  and  protection.  Police  power  is 
that  inherent  power  of  the  state  to  enact  and  enforce  reasonable 
laws  and  regulations  necessary  for  the  public  good  arid  protection. 

The  state  legislatures  are  vested  with  this  power  and  may  exercise 
it.  so  long  as  there  is  a reasonable,  rational  relationship  between 
the  regulation  and  the  state's  objective  and  there  is  no  violation 
of  state  and  federal  rights. 

The  state  under  parens  patriae  and  police  power  extended  its 
exercise  of  control  over  children  to  their  custody,  education  and 
employment.  The  state's  interest  in  the  welfare  and  happiness  of 
children  superseded  the  right  of  the  parents  in  custody  cases.  In 
declaring  education  as  a necessity,  the  state  enacted  laws  compelling 
parents  to  fulfill  their  natural  obligation  to  provide  this  necessity. 
Child  labor  laws,  enacted  as  companions  to  compulsory  education  laws, 
were  for  the  protection  of  young  children  and  to  provide  them  with 
the  time  and  opportunity  for  education. 

Exercise  of  the  state's  parens  patri ae  obligation  to  protect 
the  child's  welfare  was  exercised  where  it  did  not  interfere  with  the 
state's  exercise  of  police  power  to  protect  the  general  welfare  of 
the  public.  As  a consequence,  certain  classes  of  children  were 
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exempted  from  compulsory  attendance  and  child  labor  statutes.  Com- 
pulsory attendance  exemptions  included  alternative  schoolings,  illness, 
mental  and  physical  disabilities,  lack  of  transportation,  economic 
needs  of  the  family,  and  health  hazards.  Child  labor  exemptions 
included  employment  of  minors  at  agricultural,  viticultural , horti- 
cultural or  domestic  labor;  employment  of  minors  as  singers  in  aca- 
demies, churches,  schools,  or  in  their  parents'  occupation;  arid 
employment  of  minors  when  undue  hardship  existed  in  the  family. 

Exemptions  of  exceptional  children  from  public  schools  was  jus- 
tified as  a protection  for  the  school  at  large.  Exceptional  children 
were  excluded  because  their  presence  was  considered  to  be  harmful 
and  distracting  to  the  other  children  and  because  it  was  believed 
that  these  children  could  riot  benefit  from  education.  Exclusion  of 
these  children  was  more  convenient  than  providing  alternative  educa- 
tional opportunities. 

The  state  prerogative  in  education  is  not  without  limitation. 

Like  all  legislation,  compulsory  attendance  statutes  must  not  con- 
flict with  the  federal  Constitution.  With  the  exception  of  chal- 
lenges exemplified  by  the  cases  of  Pierce,  Yoder,  and  Goss , the 
state's  power  to  enact  and  enforce  these  laws  have  been  uniformly 
upheld  by  the  courts.  Pierce  recognized  that  the  state  had  the 
power  to  compel  attendance,  but  limited  the  compulsory  attendance 
requirement  to  attendance  at  some  school,  not  only  at  a public  school. 
Voder  required  that  the  state  accommodate  long-standing  beliefs  of 
the  Amish  parents  when  they  were  in  conflict  with  the  compulsory 
attendance  statutes.  In  essence,  in  Yoder,  the  court  returned  the 
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control  of  education  to  the  parents,  even  above  the  interest  of  the 
child.  Since  Yoder,  in  cases  where  a conflict  between  parents  and 
child  existed,  the  court  has  refused  to  allow  the  infringement  of  the 
child's  rights,  even  by  the  parents.  Goss  recognized  that  free  edu- 
cation statutes  and  compulsory  education  statutes  establish  a prop- 
erty and  liberty  interest  for  students  which  requires  due  process 
to  deny,  withdraw,  or  change. 

The  state  in  requiring  compulsory  school  attendance  has  on 
occasion  applied  the  parens  patriae  doctrine  to  ensure  that  children  re- 
ceive educational  benefits  if  these  benefits  could  be  easily  and  con- 
veniently provided.  Under  the  belief  that  exceptional  children  were 
unable  to  benefit  from  education,  the  state  selectively  chose  not  to 
exercise  its  parens  patriae  power,  but  instead  used  its  police  power 
to  exclude  these  children  for  the  good  of  the  school. 

Litigations  demanding  educational  opportunities  for  exceptional 
children  were  successful  in  forcing  states  to  provide  an  education  to 
those  who  had  been  totally  denied  a free,  public  education.  Expert 
testimony  refuted  the  long-held  belief  that  exceptional  children 
could  not  benefit  from  education.  The  extent  of  services  and  oppor- 
tunities which  the  state  must  provide  is  an  unsettled  issue  which  has 
not  been  determined  by  the  courts.  In  Lau  v.  Ni chols  the  court 
acknowledged  the  necessity  of  appropriate,  meaningful  educational 
opportunities;  however,  other  courts  have  been  reluctant  to  mandate 
that  state  legislatures  provide  additional  monies  needed  to  provide 
these  services. 

Goss  v.  Lopez  has  substantial  significance  for  exceptional  chil- 
dren. In  essence,  the  court  declared  that  the  state  must  exercise 
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parens  patriae  for  the  protection  of  their  property  interest  in  edu- 
cation and  their  liberty  interest  in  a name  free  from  stigma.  The 
ruling  of  the  court  focused  attention  on  an  issue  which  special  edu- 
cators have  been  plagued  with  for  many  years,  classification  and 
labeling.  The  liberty  interest  established  in  Goss  requires  the 
state  to  protect  exceptional  children,  as  well  as  other  children, 
from  stigma.  Thus,  the  exceptional  children  must  have  their  day  in 
count  before  they  are  labeled  and  classified  for  life. 

The  "right  to  treatment"  for  institutionalized  mentally  ill 
persons  is  a constitutionally  protected  interest  under  the  Due 
Process  clause  of  the  Fourteenth  Amendment  and  requires  the  state 
to  provide  rehabilitation  programs  for  such  persons  in  order  to 
return  them  to  a more  normal  life,  or  the  state  must  release  them. 
Although  this  right  has  not  been  specifically  applied  to  excep- 
tional children  in  institutions,  it  is  unlikely  that  the  court  would 
hold  differently  for  them.  Thus,  educational  opportunities  and 
treatment  programs  intended  to  habilitate  them  must  be  provided  by 
the  state.  Application. of  this  "right  to  treatment"  to  public 
schools  is  unjustified  since  there  are  significant  differences 
between  the  two  state  agencies. 

Findings 

The  findings  of  law  are  as  follows: 

1.  The  state  has  the  power  as  parens  patriae  to  intervene  in  behalf 
of  children  within  its  jurisdiction  to  ensure  their  protection, 

maintenance  and  education. 

2.  The  state  has  police  power  to  enact  and  enforce  laws  in  behalf 
of  the  general  public. 
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3.  Under  parens  patriae  and  police  power,  the  state  has  the  authority 
to  compel  children  to  attend  school  for  specified  periods  of  time. 

4.  Legislatures  have  the  power  to  exempt  children  from  compulsory 
attendance  if  such  exemptions  have  a reasonable  relationship  to 
the  object  of  the  state  and  are  not  arbitrary.  School  officials 
also  have  this  power  to  exempt  certain  classes  of  children. 

5.  State  compulsory  attendance  laws  can  only  compel  attendance  at 
some  form  of  school,  not  just  attendance  at  public  institutions. 

6.  Compulsory  attendance  statutes  must  accommodate  the  long-held, 
deep-rooted  religious  beliefs  of  parents  when  these  beliefs  con- 
flict with  the  state  prerogative.  However,  when  the  constitu- 
tional rights  of  a child  are  infringed  upon  by  the  beliefs  of 
the  parents,  the  protection  of  the  child’s  rights  supersedes  the 
protection  of  the  parents'  right  to  custody  and  control. 

7.  Although  the  Supreme  Court  has  repeatedly  expressed  high  regard 
for  education  as  the  foundation  of  the  democratic  society  enjoyed 
in  the  United  States,  it  has  refused  to  recognize  education  as  a 
fundamental  right  protected  by  Equal  Protection  safeguards.  How- 
ever, the  court  has  implied  that  the  total  denial  of  education 
might  violate  the  Equal  Protection  clause  of  the  Fourteenth 
Amendment,  if  it  can  be  proved  that  education  is  necessary  for 
the  exercise  of  other  constitutionally  guaranteed  rights. 

8.  A legitimate  claim  of  entitlement  to  public  education  has  been 
given  to  students  by  the  state  since  the  state  has  chosen  to 
provide  such  opportunities  and  has  compelled  attendance.  State 
legislative  enactments  creating  property  and  liberty  interests 
have  established  education  as  a substantive  interest  requiring 
due  process  in  order  to  withdraw,  deny,  or  change  it. 
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9.  Due  process  is  required  when  the  education  of  exceptional  children 
is  interfered  with  or  changed  by  the  state.  The  state  is  required 
to  provide  an  education  for  exceptional  children,  but  the  extent 
of  services  provided  has  not  been  delineated  by  the  courts. 

10.  Some  courts  have  held  that  compulsory  education  is  only  justified 
by  furnishing  educational  opportunities  suited  to  students'  needs, 
but  a definitive  ruling  from  the  Supreme  Court  has  not  been  given. 

11.  Institutionalized  mentally  ill  persons  have  a constitutional 
right  to  treatment  which  requires  that  a rehabilitative  program 
be  established  which  will  facilitate  their  return  to  a more  nor- 
mal life.  Lower  courts  are  split  on  whether  this  right  extends 
to  institutionalized  exceptional  children,  but  the  Supreme  Court 
decision,  upholding  this  right  for  some  institutionalized  persons, 
can  reasonably  be  applied  to  all  similarly  situated  persons, 
including  exceptional  children.  Application  of  the  "right  to 
treatment"  to  the  public  school  system  is  limited  since  the  state 
has  not  compelled  exceptional  children’s  attendance  at  school 

as  it  has  forced  the  confinement  of  institutionalized  children. 
Parents,  not  the  state,  are  trying  to  force  the  schools  to  pro- 
vide educational  opportunities  for  exceptional  children. 

Conclusions  and  Recotmiendati ons 

Special  educators  have  worked  hard  to  establish  programs  in  the 
public  school  systems  for  exceptional  children.  Their  zeal  in  this 
task  has  at  times  narrowed  their  perspective  with  respect  to  the 
overall  educational  goals  of  the  state.  Special  education  advocates 
must  realize  that  the  funds  available  to  schools  are  limited  and 
must  be  allocated  so  that  all  children,  not  only  exceptional  children. 
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receive  the  best  educational  opportunities  affordable. 

It  is  recommended  that  special  educators  be  required  to  broaden 
their  perspective  by  becoming  more  involved  and  knowledgeable  about 
the  regular  school  programs.  This  could  be  accomplished  by  requir- 
ing some  professional  training  in  general  education  through  courses 
and  inservice  programs  in  curriculum  and  through  periodic  oppor- 
tunities to  participate  in  the  mainstream  of  education. 

Implementation  of  educational  programs  for  exceptional  children, 
new  to  many  school  systems,  demands  specialized  knowledge  which 
school  administrators  in  many  instances  have  not  acquired.  Oppor- 
tunities to  acquire  such  knowledge  are  rarely  required  of  public 
school  administrators  unless  they  specifically  plan  to  work  in  the 
area  of  special  education. 

It  is  recommended  that  opportunities  to  acquire  knowledge  about 
exceptional  children  and  their  unique  problems  be  provided  for  public 
school  administrators  in  their  training  programs,  either  through 
course  work  or  seminars.  In  addition,  it  is  recommended  that  special 
educators  develop  educational  workshops  and  seminars  to  help  prac- 
ticing administrators  gain  the  needed  knowledge.  A two-way  line  of 
communication  must  be  established  and  used  by  administrators  and 
special  educators. 

Limitations  on  educational  funding  and  increasing  demands  for 
services  for  exceptional  children  have  provided  a paradox  for  school 
officials:  how  to  provide  court  mandated,  high-cost  services  for 

exceptional  children,  have  a quality  program  for  "normal"  children 
and  spend  the  same  amount  of  dollars?  The  law  requires  that  excep- 
tional children  be  provided  with  educational  opportunities  but  has 
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not  required  that  states  appropriate  more  funds  to  education  gen- 
erally to  finance  these  additional  educational  programs.  Nor  has 
the  law  mandated  a minimally  adequate  education  for  these  exceptional 
children.  However,  the  exercise  of  police  power  by  the  state  to  pro- 
tect the  public  welfare  may  be  more  effectively  and  economically 
accomplished  by  making  the  additional  funds  available  for  these 
exceptional  programs,  thus  ensuring  that  as  many  exceptional  chil- 
dren as  possible  become  productive,  contributing  members  of  society. 
The  alternative,  life-long  custodial  care  and  court-mandated  treat- 
ment opportunities  in  state  institutions,  may  be  a far  greater 
expense  to  the  public  than  the  additional  costs  for  adequate,  appro- 
priate programs  within  the  public  school  framework. 

% 

It  is  recommended  that  cost  studies  be  conducted  to  determine 
the  public  cost  of  providing  adequate,  appropriate  public  school 
programs  for  exceptional  children  as  compared  to  the  public  cost  of 
providing  life-long  custodial  care  and  educational  opportunities 
within  the  state  institutions  for  these  exceptional  children.  Based 
or.  the  findings  of  such  studies,  appropriate  steps  should  be  ini- 
tiated to  implement  the  most  efficient  method  of  delivering  the  edu- 
cational programs  for  exceptional  children. 

The  liberty  interest  established  in  Goss  places  a heavy  respon- 
sibility on  educators  to  protect  exceptional  children  from  the  stigma 
of  being  different.  The  placement  of  children  in  special  education 
programs  can  easily  lead  to  a life  of  separation  and  ridicule  if 
this  placement  is  inappropriate  and  mishandled.  More  and  more  edu- 
cators will  be  required  to  justify  their  placement  of  children.  Due 
process  mandated  in  PARC  and  Mills  for  the  changing  of  educational 
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programs  for  exceptional  children  is  a means  of  protecting  the  educa- 
tor from  the  inappropriate  placement  by  providing  the  opportunity  for 
educators  to  provide  justification  of  placement.  To  facilitate  the 
justification  of  classifications  and  placements  the  educators  will 
need  valid  methods  of  determining  the  needs  of  the  children  involved. 
This  represents  a major  challenge  to  educators  in  their  search  for 
quality  education. 

It  is  recommended  that  administrators  and  special  educators  ini- 
tiate extensive  research  to  develop  and  validate  methods  of  evalua- 
tion to  help  them  identify  children  with  exceptional  needs,  methods 
that  can  be  justified  in  their  application.  Once  these  new  methods 
are  validated,  researchers  must  disseminate  this  information  to  edu- 
cators so  that  all  children  will  receive  the  benefits.  Educators 
must  use  the  validated  methods  to  ensure  that  all  children,  even 
children  whose  parents  refuse  to  acknowledge  their  needs,  are  receiv- 
ing the  needed  services  and  programs. 
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